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Reader Aids 

Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 
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CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


47 CFR 
1 (2 documents) 





Rules and Regulations 


AGENCY: Office of Personnel 
Management. 


ACTION: Final regulations. 


summary: The Office of Personnel 
Management (OPM} is issuing these 
regulations to govern the establishment 
of regular appropriated and 
nonappropriated fund wage schedules 
for U.S. citizens who are Federal Wage 
System employees in foreign areas and 
certain U.S. possessions. Wage 
schedules established under the 
methodologies prescribed in these 
regulations will provide rates of pay 
representative of the entire geographic 
area from which the employees are 
recruited. 

EFFECTIVE DATE: October 24, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Allan Summers, (202) 632-7830. 
SUPPLEMENTARY INFORMATION: On July 
15, 1985, OPM published two proposed 
regulations [50 FR 28583 and 50 FR 
28584] to change the methodology used 
for establishing the appropriated fund 
foreign area schedules and to place in 
the regulations the longstanding 
practices followed in constructing and 
issuing both the appropriated and 
nonappropriated fund foreign area 
schedules. The regulations also changed 
the methodology used by the 
Department of Defense and the 
Department of Transportation for 
establishing wage schedules for Guam, 
Midway and American Samoa. 

The proposed regulations provided a 
30 day period for public comment. OPM 
received comments from one employee 
organization. The employee organization 
felt that Guam should not be included in 
the new 135 area wage schedule 


because some of the 135 areas do not 
reflect high cost-of-living considerations. 
We cannot accept this proposal because 
cost-of-living is not a factor considered 
in setting wage schedules under FWS 
law. The FWS law requires that rates 
for FWS employees approximate private 
sector wages. Although the cost-of-living 
may be reflected in private sector 
wages, there is no statutory authority to 
consider the cost-of-living itself in fixing 
basic pay rates. OPM believes that an 
average of the 135 FWS wage areas is 
the most representative method for 
setting the pay of these overseas ~ 
employees. 

Except for a few editorial changes, the 
final regulations are identical to the 
proposed regulations. Application of the 
prescribed appropriated fund 
methodology will result in scheduled 
rates for calendar year 1985 as follows: - 
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Application of the prescribed 
nonappropriated fund methodology will 
result in scheduled rates for calendar 
year 1985 as follows: 
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E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b)}- 
of E.O. 12291, Federal Regulation. 
Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 
because they are changes which will 
affect only employees of the Federal 
Government. 


List of Subjects in 5 CFR Part 532 


Administrative practice and 
procedure, Government employees. 


U.S. Office of Personnel Management. © 
Constance Horner, 
Director. 

Accordingly, OPM is amending 5 CFR 
Part 532 as follows: 


PART 532—PREVAILING RATE 
SYSTEMS 


1. The authority for Part 532 continues 
to read as follows: 


Authority: 5 U.S.C. 5343, 5348. 


2. Sections 532.233 and 532.235 are 
added to read as follows: 


§ 532.233 Regular appropriated fund wage 
schedules in foreign areas and certain U.S. 
possessions. 

(a) The Office of Personnel 
Management shall issue regular 
appropriated fund wage schedules for 
U.S. citizens who are wage employees in 
foreign areas. The Department of , 
Defense shall issue wage schedules for 
employees in Guam and Midway; and 
the Department of Transportation shall 
issue wage schedules for employees in 
American Samoa. These schedules will 
provide rates of pay for nonsupervisory, 
leader, supervisory, and production 
facilitating employees 

(b) Schedules will be— 

(1) Computed on the basis of a simple 
average of all regular appropriated fund 
wage area schedules in effect on 
December 31; and 

(2) Effective on the first day of the 
first pay period that begins on or after 
January 1 of the succeeding year. 

(c) Payline rates for each 
nonsupervisory grade will be derived by 
computing a simple average of each 


payline rate for each of the 15 grades of 
all nonsupervisory wage rate schedules 
designated in paragraph (b) of this 
section. 

(d) Through the use of the payline 
rates derived under the schedule 
averaging process, the step rates for 
each of the 15 grades of the 
nonsupervisory schedule and all 
scheduled pay rates for leaders and 
supervisors will be developed by using 
the standard formulas established in 5 
CFR 532.203, Structure of regular wage 
schedules. 

(e) Pay schedules for nonsupervisory 
(WD) and supervisory (WN) production 
facilitating positions will be established 
by converting the WD and WN grade 
levels to regular FWS supervisory (WS) 
grade level as specified in the table 
which follows: 


OMNIA WN 


~— 
@OOnoanean-— 


(f} Notice of final rates will be 
published inthe Federal Register. 
Because of yearly adjustments, these 
rates will not be codified in this section 
since the rates would be obsolete by the 
time they are published. 


§ 532.235 Regular nonappropriated fund 
wage schedules in foreign areas. 

(a) The Office of Personnel 
Management shall issue regular 
nonappropriated fund wage schedules 
for U.S. citizens who are wage 
employees in foreign areas. These 
schedules will provide rates of pay for 
nonsupervisory, leader, and supervisory 
employees. 

(b) Schedules will be — 

(1) Computed on the basis of a simple 
average of all regular nonappropriated 
fund wage area schedules defined for 
the 48 contiguous states and the District 
of Columbia in effect on the first Sunday 
in January; and 

(2) Effective on the first Sunday in 
January of each year. 

(c) Payline rates for each 
nonsupervisory grade will be derived by 
computing a simple average of each 
payline rate for each of the 15 grades of 
all nonsupervisory wage rate schedules 
designated in paragraph (b) of this 
section. 


(d) Through the use of the payline 
rates derived under the schedule 
averaging process, the step rates for 
each of the 15 grades of the 
nonsupervisory schedule and all 
scheduled pay rates for leaders and 
supervisors will be developed by using 
the standard formulas established in 5 
CFR 532.203, Structure of regular wage 
schedules. . 

(e) Notice of final rates will be 
published in the Federal Register. 
Because of yearly adjustments, these 
rates will not be codified in this section 
since the rates would be obsolete by the 
time they are published. 


[FR Doc. 85-22764 Filed 9-23-85; 8:45 am] 
BILLING CODE 6325-01-M 


5 CFR Part 534 


Pay Under Other Systems 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim regulations. 


sumMARY: The Office of Personnel 
Management (OPM) is revising its 
regulations to prescribe requirements 
necessary to implement the amendments 
made by Pub. L. 98-615 of November 8, 
1984, to the Senior Executive Service 
(SES) performance award provisions of 
the Civil Service Reform Act of 1978. 
The regulations cover the total amount 
of award payments that may be made 
by an agency to career appointees of the 
SES and the minimum and maximum 
amounts that may be paid to 
individuals. They also prescribe the 
procedures under which awards may be 
made. 
DATES: 

Effective Date: September 24, 1985 
and until final regulations are issued. 

Comment Date: Writtten comments 
will be considered if received no later 
than November 25, 1985. 
aporess: Send or deliver written 
comments to Chief, Office of Policy, 
OPC, Office of Personnel Management, 
Room 7R48, 1900 E Street, NW, 
Washington, DC 20415. 
FOR FURTHER INFORMATION CONTACT: 
Neal Harwood, (202) 653-5882. 
SUPPLEMENTARY INFORMATION: On 
November 16, 1983, OPM published an 
interim rule (48 FR 52025) that 
implemented subchapter VIII of chapter 
58 of title 5, United States Code, by 
adding § 534.403 on SES performance 
awards to Subpart D of Part 534 of Title 
5 of the Code of Federal Regulations. 
The comment period, which was 60 days 
from the date of publication, ended on 
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January 16, 1984. Before final regulations 
could be issued, the President signed 
Pub. L. 98-615 on November 8, 1984. 
That law made a number of changes in 
the SES performance awards provisions, 
effective February 6, 1985. We are 
issuing revised interim regulations to 
implement these changes. 


In the comments on the original 
interim regulations, one agency 
questioned the need to issue any 
regulations and argued that agencies 
could assure fiscal responsibility and 
compliance with the law on their own. 
We have concluded that regulations are 
in fact needed to assure that there is 
consistency in the payment of awards 
between agencies and that award 
payments are made in accordance with 
the intent of the law. 

The major change in the 5 U.S.C. 
provisions governing performance 
awards made by Pub. L. 98-615 was to 
delete the provision that only 50 percent 
of SES career appointees are eligible for 
awards. Instead, a dollar “pool” from 

-which awards can be paid is to be 
established in each agency. The pool 
may not exceed the greater of the 
following two methods of computation: 
(1) Three percent of aggregate career 
SES basic pay for the preceding fiscal 
year; or (2) Fifteen percent of the 
average annual rates of basic pay to 
career appointees for the preceding 
fiscal year. (To conform with the law, 
the current regulations have been 
revised to state that pool calculations 
are to be based on pay as of the end of 
the fiscal year, rather than as of the end 
of the performance appraisal period.) 

The difference in the two methods of 
computing the pool can be explained as 
follows: Take an agency whose 
performance appraisal period ends on 
September 30, 1985 (FY 1985), and is 
making its award payments in 
November 1985 (FY 1986). By law the 
pool is based on career pay for the 
“preceding fiscal year,” which in the 

- regulations is defined as the fiscal year 
prior to the fiscal year in which the 
award payments are made. In this case, 
therefore, the pool would be based on 
employment and pay rates in effect as of 
the end of FY 1985 (i.e., September 30, 
1985) since the award payments are 
being made in FY 1986, even if the 
award money was obligated in FY 1985. 
(If the performance appraisal period had 
ended on June 30, 1985, and the award 
payments were made in September 1985, 
then the pool would be based on FY 

1984 pay.) 

Continuing the example, assume the 
agency had 6 SES career appointees as 
of the end of FY 1985. Two of the 
appointees were ES-3 ($66,232), 2 were 


ES—4 ($68,700), and 2 were ES-5, 
($70,500). Under method 1, the aggregate 
basic pay would be computed by adding 
all of the individual salaries, for a sum 
of $410,824. The pool would be 3 percent 
of that figure, or $12,325. Under method 
2, the average pay rate would be 
computed by adding all of the individual 
pay rates, for a sum of $410,824, and 
then dividing by the number of 
appointees (6), for-an average rate of 
$68,471. The pool would be 15 percent of 
that figure, or $10,271. Therefore, in this 
example, the agency would use method 


-1, since it would give the larger pool. In 


most instances, only agencies with 5 or 
fewer career SES appointees are likely 
to benefit from method 2, which was 
placed in the law to provide adequate 
funding to pay awards in smaller 
agencies. 

Another change made by Pub. L. 98~ 
615 was to establish in statute a 
minimum individual award of 5 percent 
of base pay. There already was a 
statutory maximum of 20 percent of base 
pay. The minimum 5 percent individual 
award is the same as the minimum 
established by the original interim 
regulations, It assures that any award is 
of sufficient size to adequately reward 
outstanding executive performance and 
to serve as a motivator to others to 
achieve such performance. The 
minimum and maximum amounts are to 
be calculated on the basis of individual 
basic pay as of the end of the 
performance appraisal period, as in the 
original regulations. 

One agency when commenting on the 
original interim regulations questioned 
OPM’s authority to issue guidance on 
the distribution of awards, including 
how many executives in total should 
receive awards and how many 
executives should receive awards at 
different percentage levels of salary. 
Section 5384(d) of title 5 of the United 
States Code, however, states that OPM 
“may issue guidance to agencies 
concerning . . . the distribution of 
awards.” Further, the congressional 
section analysis for Pub. L. $8-615 stated 
Congress hoped that “with the increased 
flexibility in the award program, 
agencies will use the program prudently 
to grant larger awards to the superior 
performers.” 

In order to assure that there is a 
reasonable distribution of awards 
within an agency and that award 
amounts reflect actual executive 
performance, the authority-of OPM to 
provide distribution guidance is retained 
in the revised interim regulations. Until 
new guidance is issued, OPM will 
continue to apply previous guidance that 
generally (1) total individual awards in 


an agency should not exceed 30-35% of 
the agency's SES career appointees as of 
the end of the appraisal period and (2) of 
those receiving awards nc more than ten 
percent should receive an amount of 17- 
20% of base pay and 30 percent an 
amount of 12-20% of base pay. 

The provision in the original interim 
regulations that drew the most 
comments was the requirement that 
agencies obtain OPM approval before 
payment of performance awards. A 
number of agencies stated that prior 
approval was unnecessary in view of 
the guidance provided agencies and 
unduly delayed payment of awards. The 
agencies also alleged that the 
requirement ran counter to the spirit of 
the Civil Service Reform Act of 
delegating as much authority to agencies 
as possible. Two agencies recommended 
that OPM review be done solely on a 
post-audit basis and that corrective 
action be applicable only to subsequent 
award payments. One agency suggested 
that the prior approval requirement be 
imposed only on agencies that deviate 
from OPM guidelines. 

The prior approval requirement was 
established after the congressional 
appropriations restrictions on the 
number of executives who could get 
awards were removed for FY 1984. The 
purpose of the requirement was to 
assure that agencies distributed awards 
in an equitable manner and in 
accordance with the congressional 
intent that awards be truly based on 
performance. The time required by OPM 
to give approvals has averaged less than 
4 calendar days from the date of receipt 
of the agency request. In view of the 
new provisions in Pub. L. 98-615, we are 
retaining the prior approval requirement 
in the revised interim regulations to 
assure that agencies are correctly 
implementing the law. 

Pursuant to section 553(d)}(3) of title 5 
of the United States Code, I find that 
good cause exists to make this 
amendment effective in less than 30 
days. The regulation is being made 
effective immediately to implement the 
performance award provisions of Pub. L. 
98-615, which were effective February 6, 
1985. Immediate implementation is 
needed because a number of agencies 
completed their performance appraisal 
periods on June 30, 1985, and are ready 
to pay awards; and the remaining 
agencies will have completed their 
appraisal periods by September 30, 1985. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under Section 1(b) 
of E.O. 12291, Federal Regulation. 
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Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it will only affect Government 
employees who are members of the 
Senior Executive Service. 


List of Subjects in 5 CFR Part 534 


Government employees, Wages. 
U.S. Office of Personnel Management. 
Constance Horner, 
Director. 

Accordingly, OPM is amending 5 CFR 
Part 534 as follows: 


PART 534—PAY UNDER OTHER 
SYSTEMS 


1. The authority for Part 534 is revised 
to read as follows: 


Authority: 5 U.S.C. 1104, 5351, 5352, 5353, 
5361, 5384, 5385, 5541. 


The authority citation for Subpart B 
and all authority citations following 
sections in this part are removed. 


2. Section 534.403 is revised to read as 
follows: 


§ 534.403 Performance awards. 


(a) This section covers the payment of 
performance awards to career 
appointees in the Senior Executive 
Service (SES). 

(b) The total amount of performance 
awards paid during a fiscal year by an 
agency may not exceed the greater of— 

(1) Three percent of the aggregate 
career SES basic pay as of the end of the 
fiscal year prior to the fiscal year in 
which the award payments are made; or 

(2) Fifteen percent of the average 
annual rates of basic pay to career SES 
appointees as of the end of the fiscal 
year prior to the fiscal year in which the 
award payments are made. 

(c) The amount of a performance 
award paid to an individual-career 
appointee may not be less than 5 
percent nor more than 20 percent of the 
appointee’s rate of basic pay as of the 
end of the performance appraisal period. 

(d) OPM shall issue guidance 
concerning the distribution of 
performance awards within an agency. 

{e) Agencies shall submit their , 
proposed distribution of performance 
awards, the proposed total amount of 
awards, and the aggregate payroll or 
average rate of basic pay as computed 
under paragraph (b) of this section to 
OPM for review and approval of the 
distribution before payment of the 
awards. 


[FR Doc. 85-22761 Filed 9-23-85; 8:45 am] 
BILLING CODE 6325-01-M 


FEDERAL LABOR RELATIONS 
AUTHORITY, GENERAL COUNSEL OF 
THE FEDERAL LABOR RELATIONS 
AUTHORITY, AND FEDERAL SERVICE 
IMPASSES PANEL 


5 CFR Ch. XIV 


Denver Regional Office; Address 
Change 


AGENCY: Federal Labor Relations 
Authority (including the General 
Counsel of the Federal Labor Relations 
Authority) and Federal Service 
Impasses Panel. 


ACTION: Amendment of rules and 
regulations. 


SUMMARY: This document amends 
Appendix A, paragraph (d)(7) (49 FR 
30055) of the rules and regulations of the 
Federal Labor Relations Authority 
(Authority), General Counsel of the 
Federal Labor Relations Authority 
(General Counsel), and Federal Service 
Impasses Panel (Panel), published at 5 
CFR Part 2400 et:seg. (1985) to establish 
a new location and mailing address for 
the Authority’s Denver Regional Office. 
The Denver Regional Office telephone 
numbers have not been changed. 


EFFECTIVE DATE: September 16, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Nancy Anderson Speight, Deputy to the 
Assistant General Counsel (202) 382- 
0811. 


SUPPLEMENTARY INFORMATION: Effective 
January 28, 1980, the Authority, General 
Counsel and Panel published at 45 FR 
3482, January 17, 1980, final rules and 
regulations to govern the processing of 
cases by the Authority, General Counsel 
and Panel under Chapter 71 of Title 5 of 
the United States Code (5 CFR Part 2400 
et seq. (1985)). These rules and 
regulations are required by Title VII of 
the Civil Service Reform Act of 1978 and 
are set forth in 5 CFR Part 2400 et seg. 
(1985). Appendix A, paragraph (d) of the 
foregoing rules and regulations sets forth 
office addresses and telephone numbers 
of the Regional Directors of the 
Authority. This amendment sets forth 
the new location and mailing address of 
the Denver Regional Office of the 
Authority. The Denver Regional Office 
telephone numbers have not been 
changed. Accordingly, in Appendix A to 
Chapter XIV, paragraph (d)(7) of the 
Authority, General Counsel, and Panel 
rules and regulations (5 CFR Part 2400 et 
seq. (1985)) is revised to read as follows: 


Appendix A to 5 CFR Ch. XIV—Current 
Addresses and Geographic Jurisdictions 


* * * * * 


(d) The office addresses of Regional 
Directors of the Authority are as 
follows: 

(7) Denver Regional Office— Suite 
310, 535 16th Street, Denver, Colorado 
80202. Telephone: FTS—564-5224. 
Commercial—(303) 844-5224. 


(5 U.S.C. 7134) 

Dated: September 18, 1985. 
John C. Miller, 
General Counsel, Federal Labor Relations 
Authority. 
[FR Doc. 85-22746 Filed 9-23-85; 8:45 am] 
BILLING CODE 6727-01-M 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 561 and 563 


[No. 85-820] 


Net-Worth Requirements of Insured 
institutions 


September 13, 1985. 
AGENCY: Federal Home Loan Bank 
Board. 


ACTION: Final rule and corrections. 


sumMARY: The Federal Home Loan Bank 
Board, as the operating head of the 
Federal Savings and Loan Insurance 
Corporation, is adopting technical and 
clarifying amendments to its rules 
setting forth net-worth requirements for 
insured institutions. 


EFFECTIVE DATES: The amendment to 

§ 563.13(g)(3){iii)(a) will be effective. on 
September 20, 1985; the other _ 
amendments are effective as of March 
21, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Edward Taubert, Associate Director, 
Policy Development, Office of 
Examinations and Supervision, (202) 
377-6484; or Robert J. Pomeranz, Policy 
Analyst, Office of Policy and Economic 
Research, (202) 377-6209, or John F. 
Connolly, Attorney, (202) 377-6455, 
Office of General Counsel, Federal 
Home Loan Bank Board, 1700 G Street, 
NW., Washington, D.C. 20552. 


SUPPLEMENTARY INFORMATION: On 
January 31, 1985, effective March 21, 
1985, the Federal Home Loan Bank 
Board (“Board”), as the operating head 
of the Federal Savings and Loan 
Insurance Corporation (“FSLIC” or 
“Corporation”) amended its regulations 
pertaining to the method of calculating 
the minimum amount of regulatory net 
worth required of all institutions whose 
accounts are insured by the FSLIC 
(“insured institutions” or “institutions”), 
Board Resolution No. 85-79-B (50 FR 
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6891, February 19, 1985). The Board 
today is adopting amendments clarifying 
certain technical provisions of those 
regulations. 


Treatment of Liabilities Obtained 
Through Mergers and Branch 
Acquisitions. 


Section 563.13(b)(3)(i) (12 CFR 
563.13(b)(3)(i)) sets forth the method for 
determining the minimum net-worth 
requirement for insured institutions that 
participate in a merger, consolidation, or 
purchase of assets and assumption of 
liabilities (hereafter referred to as 
merger”), while § 563.13(b)(3)(ii) sets 
- forth the requirement for those 
institutions that have acquired less than 
substantially all of the liabilities of 
another institution in which the selling 
institution continues in operation as a 
separate entity (hereafter referred to as 
“branch acquisitions”). The Board in its 
January net-worth amendments 
provided different treatment for these 
two activities. Mergers are treated 
(under § 563.13(b)(3)(i)) as if the 
institutions had been combined into a 
single entity, by combining the current 
“base factors’, “amortization factors”, 
and “contingency factors” and then 
determining the: 
growth factor . . . as if both institutions had 
been combined as a single entity as of the 
close of business of the last day of the 
calendar year preceding the year in which the 
merger . . . became effective. 


Thus, any growth during the calendar 
year by each of the parties to a merger is 
counted as part of the growth of the 
combined entity. 

In contrast, the minimum net-worth _ 
requirement for an institution acquiring 
liabilities through a branch acquisition 
is calculated (under § 563.13(b)(3)(ii)) by 
adding three percent of the liabilities 
acquired to the acquiring institution's 
“base factor” and determining its: 


growth factor . . . as if the liabilities so 
acquired had been included in the acquiring 
institution's total liabilities as of the close of 
business of the last day of the calendar year 
preceding the year in which the acquisition 
became effective. 


Thus, the liabilities acquired in a branch 
acquisition are not counted as growth 
for the acquiring institution. In fact, this 
calculation method increases the 
acquiring institution’s total liabilities at 
the end of the prior year, thereby raising 
' the level of liabilities against which the 
current year’s growth is gauged. § 563.13 
and § 563.13-1. This distinction is 
appropriate because a three-percent 
requirement is assigned to liabilities 
acquired in a branch acquisition, rather 
then considering the acquiring 


institution and the branch to be a 
combined entity. 

However, as adopted in January, 
§ 563.13(g)(3)(iii)(a) (the definition of 
“change in liabilities”) inadvertently 
omitted to set forth the distinction. This 
provision provides that in calculating 
changes in liabilities, the total liabilities 
calculated as of the close of business of 
the last day of the preceding calendar 
year includes “increases in liabilities 
resulting from a merger, consolidation, 
or purchase of assets and assumption of 
liabilities occurring during the current — 
calendar year.” However, as explained 
above, this is the method used for 
branch acquisitions pursuant to 
§ 563.13(b)(3){ii). The method used for 
mergers under § 563.13(b)(3)(i) differs by 
treating the merging institutions as if 
they had been a combined institution at 
the end of the prior year. Applying the 
branch acquisition procedure to mergers 
would produce a clearly unintended 
result in which an institution could go 
grow rapidly during the year but have 
that growth ignored when it merged with 
another institution. In effect, there 
would be no net-worth requirement 
assigned to the growth in liabilities—not 
even the three percent added to the base 
factor in the case of a branch 
acquisition. The Board, therefore, is 
amending paragraph (g)(3)(iii)(a) to 
conform to the language of paragraph 
(b)(3)(i) for mergers and to paragraph 
(b)(3)(ii) for branch acquisitions. 


Consolidation of Service Corporations 
and Operating Subsidiaries 


Section 563.13(g)(5)(iii)(b)(2) permits 
an insured institution to exclude any 
investments in service corporations or 
operating subsidiaries when calculating 
the direct-investment component of the 
contingency factor if the institution 
elects to calculate its minimum net- 
worth requirement on a consolidated 
basis, and if it includes any direct 
investments made by a consolidated 
service corporation or operating 
subsidiary in the institution's direct 
investments. The operative introductory 
clause to this provision clearly states 
that this provision is “(b) For the 
purpose of paragraph (g)(5)(iii)(a) of this 
section”, i.e. the calculation of the 
direct-investment component of the 
contingency factor. However, there has 
been some confusion resulting from the 
phrase “calculate its minimum net-worth 
requirement on a consolidated basis 
including that service corporation” in 
paragraph (g}(5)(iii)(4)(2). This phrase 
has led some to conclude that this 
consolidation requirement was also for 
the purpose of paragraphs (g)(3) and (4), 
i.e. the calculation of change in 
liabilities and the growth factor. This 


conclusion could result in an institution 
using the consolidation option io 
manipulate the calculation of the growth 
factor. For example, an institution could 
consolidate in an earlier quarter and 
then not consolidate in the last quarter, 
thereby appearing to have‘decreased its 
total liabilities. This decrease, at the end 
of the fourth quarter, would result in a 
reduced net-worth requirement. To 
avoid this confusion, the Board is 
amending this provision and the 
preamble to clearly indicate that for 
purposes of calculating the direct- 
investment component of the 
contingency factor, only the direct 
investment of the “consolidated” service 
corporation or operating subsidiary, and 
not the liabilities, shall be included in 
the institution’s calculation of its direct 
investment. 


Calculation of the 1985 Base Factor 


Section 563.13(g)(2) clearly states that: 


for calendar year 1985, ‘base factor’ means 
the minimum required amount of net worth 
calculated as of the beginning of the 
institution’s current fiscal year determined 
under the minimum net-worth requirement 
rules in effect as of the beginning of that year, 
excluding two percent of recourse liabilities 
and 20 percent of scheduled items and before 
reduction for qualifying balances; 


(emphasis added). This language 
requires that, for 1985, the base factor 
must be calculated at the beginning of 
the current fiscal year, i.e. the fiscal year 
that began prior to the effective date of 
the amended regulation. In spite of this 
clear statement in the regulation, some 
have attempted to interpret the 
regulation to allow the 1985 base factor 
to be calculated at the beginning of the 
fiscal year that commenced prior to the 
current fiscal year. This interpretation 
cites as its only support the notion that, 
under the rule prior to the amendment, 
the requirement calculated at the 
beginning of a fiscal year did not have to 
be met until the end of the fiscal year. 
Pursuant to this former rule, the 
requirement in effect at the beginning of 
the current fiscal year is the requirement 
calculated at the beginning of the prior 
fiscal year. However, this interpretation 
flies in the face of the language of the 
amended rule, which speaks not of the 
requirement to be met at the beginning 
of the current fiscal year, but rather of 
the requirement calculated at the 
beginning of the current fiscal year. This 
interpretation may have been assisted 
by an erroneous description of the 
calculation in the preamble which 
referred to the net-worth-requirement as 
of the beginning of the institution's most 
recent fiscal year. Even if this 
description in the preambie were 
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controlling over the plain language of 
the regulauon, the interpretation would 
fail because the rule prior to the 
amendment stated: 


Calculation Period . . . the annual net- 
worth requirement, as set forth in paragraph 
(b){2) of this section, shall be established as 
of the opening of business of the first day of 
each fiscal year and shall be met on the 
annual closing date of the year. 


12 CFR 563.13{b){1) (1984) (emphasis 
added). As cited, the rule prior to 
amendment provided that the net-worth 
requirement was calculated at the 
beginning of the fiscal year, although 
institutions did not have to meet the 
requirement until the end of the fiscal 
year. The Board therefore is amending 
the preamble statement to conform with 
prior practice and the current language 
of the regulation. 

The Board is also taking this 
opportunity to update a net-worth 
requirement citation in 12 CFR 561.8 
pertaining to loans with recourse. 


Effective Date 


The Board has determined that 
observance of the notice and public 
comment procedure requirements of 5 
U.S.C. 552{b} and 12 CFR 508.11 and the 
delay of effective date provided 
pursuant te 5 U.S.C. 552{d) and 12 CFR 
508.14 is unnecessary and contrary to 
the public interest. These amendments 
are interpretive in nature and eomprise 
minor, technical corrections intended to 
clarify regulations issued after extended 
opportunity for public comment. 

Because of the clarifying and 
interpretive nature of the amendments, 
insured institutions are advised that 
these amendments constitute the correct 
interpretation of the relevant portions of 
the net-worth regulations as modified 
effective March 21, 1985. The Board 
believes that consistent interpretation of 
the regulation is necessary to ensure 
uniform calculation and reporting, and 
to alleviate industry confusion in 
implementing this complex regulation. 

The Board believes that the 
computation of the 1985 base year and 
the option to consolidate direct 
investment of insured institutions and 
their subsidiaries are clearly set forth in 
the regulatory text of the January 
amendments, and the Board has 
determined to adopt minor clarifications 
merely to emphasize the correct reading 
of the regulation and to resolve any 
confusion. Consequently, all insured 
institutions will be expected to have 
been in compliance with the rule as 
clarified, as of the effective date of 
March 21, 1985. 

However, with regard to the 
amendment to the net-worth calculation 
for mergers, the Board wishes to avoid 


any unexpected compliance problems 
for institutions which had calculated 
their changes in liabilities resulting from 
mergers by interpreting the language of 
§ 563.13{g)(3){iii)(a) in a way other than 
that intended by the Board. Language 
clarifying the Board’s intended 
interpretation is contained in these 
technical amendments. Consequently, 
amended § 563.13{g}{3){iii)(a} will be 
effective upon publication. Furt 

the Board does not intend to take 
supervisory action against insured 
institutions for past net-worth 
calculations resulting from 
misinterpretation of the merger 
provisions of § 563.13{g)(3){iii)(a). In 
addition, institutions will not be 
required to recompute their quarterly 
reports for the first and second quarters 
to comply with amended 

§ 563.13{g)(3){iii}(a). Institutions are 
advised, however, that for all quarters 
ending after July 1, 1985, when they 
calculate changes in liabilities for the 
entire calendar year 1985 and determine 
their growth based on these changes in 
liabilities, all institutions must treat 
mergers and branch acquisitions 
occurring at any time during 1985 in 
accordance with revised 

§ 563.13(g)(3)(iii)fa). 

List of Subjects in 12 CFR Part 563 


Insurance of accounts; Savings and 
loan associations. 

Accordingly, the Board hereby 
corrects FR Doc. 85-3867, appearing at 
50 FR 6891 et seg. in the issue of 
February 19, 1985, and amends Parts 561 
and 563 of Subchapter D, Chapter V, 
Title 12 of the Code of Federal 
Regulations, as set forth below. 


1. The authority citation for 12 CFR 
Parts 561 and 563 continues to read as 
follows: 

Authority: Sec. 4, 80 Stat. 824, as amended 
(12 U.S.C. 1425a); sec. 5, 48 Stat. 132, as 
amended (12 U.S.C. 1464; secs. 401, 402, 403, 
405, 48 Stat. 1255, 1256, 1257, as amended; (12 
U.S.C. §§ 1724, 1725, 1726, 1728); Reorg. Plan 
No. 3 of 1947; 12 FR 4981, 3 CFR 1943-48 
Comp.., p. 1071. 


2. Correct page 6902, second column, 
by removing the first, second and third 
full sentences and by substituting the 
following: 

The Board wishes to clarify that any 
decision by an institution to consolidate 
its direct investments with the direct 
investments of its service corporation{s} 
or operating subsidiaryfies} for purposes 
of the direct-investment rule or the 
contingency factor of the net-worth rule 
shall have no effect upon the 
institution's option to consolidate for 
purposes of the other rule. The 
consolidation requirement is only for the 


purpose of calculating the direct- 
investment component of the 
contingency factor and is not also for 
the purpose of calculating the growth 
factor. A contrary approach could result 
in an institution using the consolidation 
option to manipulate the calculation of 
the growth factor. An institution could 
consolidate in an earlier quarter and 
then not consolidate in the last quarter. 
thereby appearing to have decreased its 
total liabilities; this decrease, at the end 
of the fourth quarter, would permit an 
institution to reduce its net-worth 
requirement. To avoid this manipulation, 
only the direct investments of the 
“Consolidated” service corporation or 
operating subsidiary, and not the 
liabilities, must be included in the 
institution's calculation of the net-worth 
requirement. 

3. Correct page 6905, second column, 
first full paragraph, second sentence, by 
inserting the word “calculated” after the 
word “requirement” and before the 
phrase “as of the beginning of the 
institution's most recent fiscal year”. 

4. Correct page 6906, first column, first 
full paragraph, third sentence, by 
removing the phrase “which is 
consolidated with the institution for net- 
worth calculation purposes", and the 
word “consolidated” after the word “a” 
and before the word “service”. 

5. Correct page 6908, second column, 
last paragraph, by revising the first 
sentence, as follows: 

In calculating the growth factor for an 
institution engaged in the assumption of 
less than substantially all of the 
liabilities of another institution in which 
the selling institution continues in 
operation as a separate entity 
(including, but not limited to, a branch 
acquisition), the acquiring institution 
will be allowed to treat the liabilities 
acquired as if they were liabilities of the 
acquiring institution as of December 31 
of the prior year. 

6. Correct page 6908, third column, by 
revising the first full sentence, as 
follows: 

Thus, for example, if an institution 
which had total liabilities of $126,000,000 
as of December 31 acquired $20,000,000 
of liabilities on the following June 15 
through a branch acquisition, the 
amount of growth experienced by the 
institution through the quarter ending 
June 30 would be measured from a 
December 31 base of $130,000,000 and 
not $110,000,000. 

7. Correct page 6908, third column, by 
inserting a new paragraph prior to the 
first full paragraph, as follows: 

In calculating the growth factor for an 
institution engaged in a consolidation, 
merger or purchase of assets and 
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assumption of liabilities; the resulting 
institution will calculate its growth 
factor as if it had been a combined 
entity as of December 31 of the prior 
year. The purpose of this is to ensure 
that the growth experienced by the 
merger partners is not excluded from the 
calculation of the net-worth 
requirement. Thus, for example, if 
institution A had $100,000,000 as of 
December 31 and grew to $120,000,000 
as of June 30, and institution B had 
$200,000,000 as of December 31, and had 
grown to $240,000,000 as of June 30, and 
these institutions had merged as of June 
30, the growth factor would be measured 
from a base of $300,000,000, to a June 30 
level of $360,000,000. 


SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 


PART 561—DEFINITIONS 


§ 561.8 [Amended] 

8. Amend § 561.8(b) by removing the 
reference “§ 563.13(b)” and substituting 
therefor the reference “§ 563.13(g)(5)(i)”. 


PART 563—OPERATIONS 


9. Amend § 563.13 as follows: 

a. Amend paragraph (b)(3)(i)} by 
inserting, after the word “liabilities” and 
before the phrase “, the minimum”, the 
parenthetical phrase “(hereafter referred 
to as “mergers”)”; 

b. Amend paragraph (b)(3){ii) by 
inserting, after the parenthetical phrase 
(including, but not limited to, branch 
acquisitions),” and before the-phrase 
“the minimum”, the phrase “hereafter 
referred to as “branch acquisitions”; 

c. Amend paragraph (g)(2) by 
removing the word “resource” and 
substituting therefor the word 
“recourse”; 

d. Revise paragraph (g)(3)(iii)(a) as set 
forth below; and 

e. Amend paragraph (g)(5)(iii)(b)(2) by 
removing the phrase “if an institution 
elects to calculate its minimum net- 
worth requirement on a consolidated 
basis including that service corporation 
or operating subsidiary”. 


§ 563.13 Regulatory net-worth 
requirement. 

(g) Definitions. For purposes of:this 
section: 

(3) **.*. 

(iii) * * * 

(a) Total liabilities calculated as of 
the close of business of the last day of 
the preceding calendar year shall 
include (7) any increases in liabilities 
during the current calendar year 
resulting from the acquisition of 


substantially less than all of the 
liabilities of an institution in which the 
selling institution continues in operation 
as a separate entity (including, but not 
limited to, branch acquisitions), or (2) 
the total liabilities of the merged and 
continuing institutions as of the close of 
business of the last day of the preceding 
calendar year in the case of a merger, 
consolidation, or purchase of assets and 
assumption of liabilities that occurs 
during the current calendar year. 
* * * * * 

By the Federal Home Loan Bank Board. 
Jeff Sconyers, 
Secretary. 
[FR Doc. 85-22610 Filed 9-23-85; 8:45 am] 
BILLING CODE 6720-01-M 


DEPARTMENT OF COMMERCE 
international Trade Administration 


15 CFR Part 379 
[Docket No. 50948-5148] 


Export of “Operation Technical Data” 


AGENCY: Office of Export 
Administration, International Trade 
Administration, Commerce. 


ACTION: Final rule. 


SUMMARY: The Office of Export 
Administration continually reviews and 
maintains the Export Administration 
Regulations (EAR) which identifies 
those items subject to Department of 
Commerce export controls. This rule 


- amends the technical data regulations in 


§ 379.4 (b) and (d) by requiring a 
validated license to export “operation 
technical data” for equipment listed in 
§ 379.4 when exported to Country 
Groups Q, W, Y and Afghanistan. 
“Operation technical data” is defined 
as instructions necessary to the 
assembly, installation, maintenance, 
repair, or operation of a commodity 
meeting the conditions specified in 15 
CFR 379.4(b)(1)(i). 
EFFECTIVE DATE: September 24, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Jim Seevaratnam, Capital Goods and 
Production Materials Division, Office of 
Export Administration, (202) 377-2279. 
SUPPLEMENTARY INFORMATION: 


Rulemaking Requirements 


1. This rule is exempted from the 
provisions of the Administrative 
Procedure Act requiring notice of 


. proposed rulemaking, an opportunity for 


public participation, and a delay in 
effective date (5 U.S.C, 553) pursuant to 
section 13(a) of the Export 
Administration Act of 1979, as amended. 


This regulation also involves a military 
and foreign affairs function of the 
United States. 

2. This rule contains a collection of 
information requirement under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501-et seg. This rule imposes a 
validated export license requirement for 
exports of “operation technical data” to 
Country Groups Q, W, Y and 
Afghanistan. Applications for validated 
export licenses required by this rule will 
be made on Form ITA-622P. This Form 
has been approved by the Office of 
Management and Budget under control 
number 0625-0001. 

3. Because a notice of proposed 
rulemaking is not required to be 
published for this rule, it is not a rule 
within the meaning of section 601(2) of 
the Regulatory Flexibility Act and is not 
subject to the requirements of that Act. 
Accordingly, no initial or final 
Regulatory Flexibility Analysis has been 
or will be prepared. 

4. Because this rule concerns a 
military and foreign affairs function of 
the United States, it is not a rule or 
regulation within the meaning of section 
1(a) of Executive Order 12291 and, 
accordingly, is not subject to the 
requirements of that Order. Accordingly, 
no preliminary or final Regulatory 
Impact Analysis has been or will be 
prepared. 

Therefore, this regulation is issued in 
final form. Although there is no formal 
comment period, public comments on 
this regulation are welcome on a 
continuing basis. 


List of Subjects in 15 CFR Part 379 
Exports, Science and technology. 


PART 379—[ AMENDED] 


Accordingly, 15 CFR Part 379 of the 
Export Administration Regulations (15 
CFR Parts 368-399) is amended as 
follows: 

1. The authority citation for 15 CFR 
Part 379 continues to read as follows: 

Authority: Pub. L. 96-72, 93 Stat. 503, 50 
U.S.C. App. 2401 ef seg., as amended by Pub. 
L. 97-145 of December 29, 1981 and Pub. L. 
99-64 of July 12, 1985; E.O. 12525 of July 12, 
1985 (50 FR 28757, July 16, 1985). 


§ 379.4 [Amended] 

2. In §379.4 paragraph (b) is amended 
as follows: 

A. In paragraph (b)(2)(ii) add “, but 
subject to the restrictions contained in 
§379.4 (c) and (d)” after “commodity” 
and before the period at the end of the 
sentence in the paragraph; 

B. In paragraph (b)(3)(ii), revise “para- 
graphs (c) and (d) of this section” to 
read “paragraph (d) of this section”; and 





C. In paragraph (b)(4){i), add “, but 
subject to the restrictions contained in 
§379.4({c)” after “section” and before the 
semicolon at the end of the sentence in 
the paragraph. 

3. In §379.4, paragraph (d) is amended 
as follows: 

A. In the introductory text to 
paragraph (d), revise “other than 
technical data described in paragraph 
(b) of this section,™” to read “other than 
technical data authorized for T and V 
destinations under paragraphs (b)(3) and 
(4) of this section,™”; 

B. In paragraph (d)(10), add “and 
technical data specified in operation 
technical data (§379.4{b){1){i)} for 
Country Groups Q, W, Y and 
Afghanistan,” after “(see ECCN 1301A 
of the Commodity Control List), and 
before “regardless”; 

C. In paragraph (d){11), add “and 
technical data specified in §379. A(b)(1}(i) 
relating to equipment specified in 
ECCNs 1203A, 4203B, 1312A for C Country 
Groups Q, W, Y and Afghanistan” after 
“Commodity Control List” and before 
the semicolon at the end of the sentence 
in the paragraph; and 

D. In paragraph (d){12), add “, and 
technical data specified in 
§ 379.4{b)(1){i) relating to equipment 
specially designed to produce spherical 
metal powders for Country Groups Q, 
W, Y and Afghanistan” after “powder” 
and before the semicolon at the end of 
the sentence in the paragraph. 

Dated: September 19, 1985. 

John K. Boidock, 
Office of Export Administration, International 
Trade Administration. 


[FR Doc. 85-22931 Filed 9-20-85; 5:00 pm] 
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Uniisted Trading Privileges in Over- 
the-Counter Securities 


AGENCY: Securities and Exchange 
Commission. 

ACTION: Announcement of Commission 
policy. 


SUMMARY: To permit increased 
competition between market centers, the 
Commission announces the terms and 
conditions under which exchanges may 
apply to commence trading certain over- 
the-counter securities on an unlisted 
basis. 


FOR FURTHER INFORMATION CONTACT: 
William W. Uchimoto, Esq., (202) 272- 
2409, Room 5193, Division of Market 
Regulation, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. 


SUPPLEMENTARY INFORMATION: 


I. Summary 


The Securities and Exchange 
Commission (“Commission”) today is 
announcing its policy to extend unlisted 
trading privileges (“UTP”) to applicant 
national securities exchanges in certain 
over-the-counter (“OCT”) securities, 
provided that certain terms and 
conditions are satisfied. Because this is 
a new policy with potentially significant 
market structure implications, the 
Commission initially has decided to 
proceed cautiously by authorizing each 
exchange requesting UTP to trade on an 
unlisted basis up to 25 securities of its 
choice selected from the OTC securities 
designated as National Market System 
(“NMS”) Securities pursuant to Rule 
11Aa2-1 under the Securities Exchange 
Act of 1934 (“Act”}.! The Commission's 
willingness to grant UTP is conditioned 
on, among other things, the Commission 
approving a plan submitted by the 
applicant exchanges and the National 
Association of Securities Dealers, Inc. 
(“NASD”) to consolidate exchange and 
OTC quotations and transaction reports 
in OTC securities upon which UTP is 
granted. The Commission expects this 
plan to be submitted by December 1, 
1985 and implemented by January 1, 
1986.? The Commission considers this a 
first step in granting UTP on NMS 
Securities and believes that granting 
UTP on additional NMS Securities may 
be appropriate if no adverse effects 
occur in trading of the initial group.* 


'17 CFR 240.11Aa2-1. For further information on 
Rule 11Aa2-1, which sets forth the criteria for 
designating OTC securities as qualified for trading 
in the NMS, see Securities Exchange Act Release 
No. 21583 (December 18, 1964}, 50 FR 730 (“NMS 
Securities Amendments Release”). 

? In an accompanying release, the Commission is 
requesting comment on proposed amendments to its 
short sale rule, Rule 10a-1, 17 CFR 240.10a-1, that 
would exclude exchange and OTC trades in NMS 
Securities subject to UTP from short sale regulation. 
See Securities Exchange Act Release No. 22414 
(September 16, 1985) (1985 Rule 10a-1 Proposal 
Release’). 

*The Commission today is adopting rule 
amendments that would permit security to be 
concurrently listed (or traded pursuant to UTP} and 
designated as an NMS Security. See Securities 
Exchange Act Release No. 22413 {September 16, 
1985} (“OTC/Exchange-Traded NMS Securities 
Adoption Release”). 
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Il. Background 


In the Securities Acts Amendments of 
1975 (“1975 Amendments”), ‘ Congress 
directed the Commission to facilitate the 
development of a national market 
system (“NMS”) for securities consistent 
with certain objectives, including “fair 
competition ... between exchange 
markets and markets other than 
exchange markets.” The legislative 
history of the 1975 Amendments 
expressly indicated that many active 
OTC stocks were expected to become 
part of the NMS.* The 1975 Amendments 
also authorized the Commission to grant 
UTP to exchanges in OTC securities if 
certain broad conditions were 
met.’ Since 1975, the Commission 
generally has deferred granting 
exchanges UTP in OTC stocks pending 
progress on the development of the 
NMS.® 


*Pub. L. No. 94-29, 89 Stat. 97 {June 4, 1975). 

* Section 11A(a)(1}{c)(ii) of the Act. 

®Congress viewed participation in the NMS as 
including those equity securities whose 
characteristics of size, earnings history. breadth of 
ownership, and investor interest make them suitable 
for auction-market trading. See Senate Comm. on 
Banking, Housing & Urb. Affs.. Report fo 
Accompany S. 249: Securities Acts Amendments of 
1975, S. Rep. No. 75, 94th Cong.. 1st Sess. 16 (1975) 
(“Senate Report”). 

7 While Congress has on more than one occasion 
modified the Commission's power to grant UTP on 
OTC stocks over the past 50 years, Section 12(f}{2) 
of the Act currently permits the Commission to 
grant OTC/UTP, but requires the Commission, prior 
to granting UTP on an OTC stock, to consider the 
public trading activity in such security, the 
character of such trading, the impact of such 
extension on the existing markets for such 
securities, and the desirability of removing 
impediments to and the progress that has been 
made toward the development of a national market 


_ system and (the Commission} shall not grant any 


such application if any rule of the national 
securities making application under this 
subsection would unreasonably impair the ability of 
any dealer to solicit or effect transactions in such 
security for his own account, or would 
unreasonably restrict competition among dealers in 
such security or between such dealers acting in the 
capacity of market makers who are specialists and 
such dealers whe are not specialists 

For further background on the statutory history of 
OTC/UTP, see Securities Exchange Act Release No. 
21498 (November 16, 1984), 49 FR 46156 (“November 
Release”). 

5’ The Commission has approved OTC/UTP only 
under the very limited circumstances where.a stock 
subject to the last sale reporting requirements under 
the Act (see infra note 15) is delisted from an 
exchange and the exchange desires to continue 
trading the stock on a UTP basis. See Order 
Approving Pacific Stock Exchange, Inc. (“PSE"} UTP 
Application in the common stock of Pacific 
Resources, Inc., Securities Exchange Act Release 
No. 17584 (February 27, 1981); Order Approving 
Midwest Stock Exchange, Inc. (“MSE”) and Boston 
Stock Exchange, Inc. (“BSE”) UTP Applications in 
the commen stock of Bally Park Place, Securities 
Exchange Act Release No. 19621 {March 21, 1983): 
and Order Approving Philadelphia Stock Exchange. 
Inc. (“Phix") UTP Application im the common stock 


Continued 
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Major developments have occurred in 
the OTC market in recent years, 
however, leading the Commission to 
reconsider its position on UTP in the 
OTC market. The foundation for these 
developments was the initiation in 1971 
of the NASD's NASDAQ quotation 
system, which collects and disseminates 
current interdealer quotations to dealers 
and investors. NASDAQ drastically 
increased the availability of OTC 
quotations, narrowed spreads® and 
increased investor interest in OTC 
stocks. At present, there are 
approximately 4,700 securities quoted in 
the NASDAQ system, and over 450 
registered market makers. 

Since enactment of the 1975 
Amendments enhancements to the 
original NASDAQ system in 
conformance with the development of 
the NMS have altered the conditions in 
which OTC stocks trade and have made 
OTC trading of these securities more 
compatible with exchange trading. The 
dissemination in 1980 of the NASDAQ 
best bid and offer to registered 
representatives and the investing public 
in place of a representative bid and 
ask has improved the usefullness of 
OTC quotation information. 

In addition, the initiation in April 1982 
of last sale reporting for OTC securities 
designated as NMS Securities pursuant 
to Rule 11Aa2-1 (“NMS Securities 
Rule”)'' has increased the market 


of Central Jersey Industries, Securities Exchange 
Act Release No. 19624 (March 22, 1983). These 
decisions are referred to collectively as the “PRI 
exception.” The Commission has declined to grant 
OTC/UTP where the stock delisted from the 
exchange was not a reported security. See Order 
Denying PSE UTP Application in the common stock 
of Xonics, Securities Exchange Act Release No. 
19609 {March 17, 1983). 

* See J. Hamilton, Marketplace Organization and 
Marketability: NASDAQ. the Stock Exchange and 
the National Market System, 33 }. of Fin: 487 (1978). 

‘Before 1980, NASDAQ disseminated to vendors 
a “representative” bid and ask consisting of the 
median bid of all NASDAQ bids and a 
representative ask calculated by adding a median 
spread to the representative bid. To provide more 
useful quotations for investors, the Commission 
required dissemination of the inside bid and ask 
quotations and prohibited dissemination of a 
representative quote in Rule 11Ac1-2, 17 CFR 
240.11Ac1-2, adopted in securities Exchange Act 
Release No. 16590 (February 19, 1980), 45 FR 12391. 

"17 CFR 240.11Aa2-1. See Securities Exchange 
Act Release No. 17549 (February 17, 1981), 46 FR 
13992. The NMS Securities Rule designated certain 
categories of actively traded OTC stocks as 
qualified for trading in an NMS. OTC securities 
designated as NMS Securities, are subject, among 
other things, to Rule 11Aa3-1, 17 CFR 240.11Aa3-1 
(“Transaction Reporting Rule") under the Act. See 
atso note 15 infra. The Rule employs a two-tiered 
approach to determine which OTC securities are 
designated as NMS Securities. Tier 1 automatically 
requires that the most actively traded OTC 
securities be designated as NMS Securities Tier 2 
permits issuers of less actively traded OTC 
securities to become NMS designated if the issuers 
so elect. On December 18, 1984, the Commission 


information available for these OTC 
securities. Market makers are required 
to report their trades in NMS Securities 
on a gross basis within 90 seconds of 
execution, providing a real-time 
indication of trading conditions. '? There 
are now over 2000 NMS Securites. 

Finally, the NASD’s development of 
the Computer Assisted Execution 
System (“CAES”), which permits 
automatic executions in OTC stocks 
among participating members, and the 
Small Order Execution System 
(“SOES"), which provides automatic 
routing and execution of small orders at 
the best NASDAQ quotation on behalf 
of participating market makers, '* have 
increased the efficiency of order 
processing in the OTC market and 
provided automatic.execution systems 
comparable to those existing in 
exchange markets. 

During the development of the OTC 
market, competitive opportunities haye 
emerged for concurrent exchange and 
OTC trading of certain securities. 
Specifically, as a result of the removal of 
certain off-board trading restrictions 
pursuant to Rule 19c-3, '* exchange 
member firms may effect principal 
transactions in the OTC market in 
reported securities '* that were listed or 


adopted amendments to the NMS Securities Rule 
which substantially increased the number of OTC 
securities eligible for NMS designation pursuant to 
the Tier 2 criteria. See NMS Securities Amendments 
Release, supra note 1. 

‘Similar to trade reporting for NMS Securities, in 
1980, the NASD submitted, and the Commission 
approved, a rule change that required OTC market - 
makers that executed trades in reported listed 
securities to report those securities exclusive of any 
mark-up, mark-down, or Commission equivalent. 
See Securities Exchange Act Release No. 16960 (July 
7, 1980). Previously, OTC market makers reported 
trades at the net price at which the trade was 
executed, including the mark-up or mark-down. See 
Letter from Robert A. Lewis, Associate Director, 
Division of Market Regulation, SEC, to Frank 
Palamara, President, Consolidated Tape 
Assocation, dated September 27, 1974. 

'° See Securities Exchange Act Release No. 21742 
(February 12, 1985),.50 FR 7435. 

"#17 CFR 240.19c-3. Off-board trading restrictions 
are rules of national securities exchanges which 
limit or condition the ability of members of those 
exchanges to effect transactions otherwise than on 
an exchange in securities which are traded on those 
exchanges. 

‘5 A “reported security” is a security that is 
subject to last sale reporting under a transaction 
reporting plan required by the Transaction 
Reporting Rule. Listed securities substantially 
meeting the initial listing requirements of the New 
York or American Stock Exchanges are reported 
pursuant to the Consolidated Tape Association 
(“CTA”) Plan. The CTA is a joint industry 
organization composed of the NASD and seven 
national securities exchanges that administer the 
consolidated transaction reporting system for listed 
securities. NMS Securities are also reported 
securities and are reported pursuant to the NASD’s 
Transaction Reporting Plan With Respect to 
NASDAQ/NMS Securities. 
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admitted to UTP on an exchange after 
April 26, 1979 (“Rule 19c-3 securities”). '* 
In May 1982, the commencement of 
trading of certain Rule 19c-3 securities 
through an interface between CAES and 
the Intermarket Trading System 


' (“ITS”) represented the first trading 


linkage between exchange and OTC 
market makers. Commission monitoring 
has disclosed that concurrent OTC and 
exchange trading of Rule 19c-3 
securities, including trading of these 
securities through the ITS/CAES 
interface, '* has not had any significant 
adverse effect on the markets for Rule 
19c-3 securities. '® 

In light of these developments and as 
a result of the applications submitted by 
the MSE ” and BSE *' to trade certain 


‘© With respect to listed securities, Congress 
directed the Commission to “review any and ali 
rules of national securities exchanges which limit or 
condition the ability of members to effect 
transactions in securities otherwise than on such 
exchanges. . . and to commence Section 19{c} 
proceedings to abrogate “any such rule imposing a 
burden on competiiion which does not appear to the 
Commission to be necessary or appropriate in 
furtherance of the purposes of [the Act}.” Section 
11A{c}{4). In this area, the Commission has 
instituted three Section 19{c) proceedings resulting 
in the abrogation of most exchange off-board 
agency restrictions {see Rule 19c-1, Securities 
Exchange Act Release No. 11942 (December 19, 
1975), 41 FR 4507) and amended in Securities 
Exchange Act Release No, 14325 (December 30, 
1977), 43 FR 1328, and principal restrictions with 
respect to newly listed securities (see Rule 19c-3, 
Securities Exchange Act Release No. 16888 {June 11, 
1980), 45 FR 41125). 

'’ The ITS is an intermarket trading and 
communications linkage whose participants are 
identical to those of the CTA. The Commission 
approved the ITS to operate-on a permanent basis 
in Securities Exchange Act Release No. 19456 
{January 27, 1983), 48 FR 4938; the Commission 
ordered the interface between the ITS and the 
CAES in Securities Exchange Act Release No. 17744 
(April 21, 1981} (“Linkage Order”), 46 FR 23856. 

'® Trading volume through the interface and in 
Rule 19c-3 securities generally has been light since 
the few participating large firms ceased making 
markets in Rule 19c-3 securities in mid-1983. 

19 See SEC, A Monitoring Report on Rule 19c-3 
Under the Securities Exchange Act of 1934, 
Securities Exchange Act Release No. 18062 (August 
25, 1981) (“Rule 19c-3 Monitoring Report”), and 
Securities Exchange Act Release No. 20074 {August 
12, 1983), 48 FR 38256. 

Letter from Robin Tengroth, Senior Listing 
Representative, MSE, to Linda Waning, Division of 
Market Regulation, SEC, dated October 29, 1984. 

21 Letter from Joseph Rafety, Vice President and to” 
Linda Waning, Division of Market Regulation, SEC, 
Corporate Secretary. BSE, dated August 22, 1984. In 
its comment letter on the November Release, the 
BSE stated that it was “seriously considering the 
practicality of limiting trading to just the options, if 
granted, and not the underlying OTC security.” See 
Letter from Charles J. Mohr, Chairman and Chief 
Executive Officer, BSE, to Shirley E. Hollis, Acting 
Secretary, SEC, dated February 6, 1985. Cincinnati 
Stock Exchange, Inc. (“CSE”) subsequently also had 
requested OTC/UTP. See Letter from D. Rosemary 
Goodrich, Administrator, CSE, to Tom Etter, SEC, 
dated April 24, 1985. 















OTC securities on a UTP basis, the 
Commission, on November 16, 1984, 
issued a release soliciting comment on 
both the general issue of whether UTP 
on NMS Securities should be granted to 
exchanges at this time, and on specific 
questions to be addressed before the 
grant of such privileges. ”* 

Since the issuance of the November 
Release, a number of regulatory 
initiatives have occurred or have been 
proposed which may have a significant 
impact on the issue of UTP on NMS 
Securities. On December 18, 1984, in 
response to a petition from the NASD, 
the Commission adopted amendments to 
the NMS Securities Rule, which 
substantially increased the number of 
OTC securities that are eligible for 
designation as NMS Securities. 

Thereafter, on February 1, 1985, in 
light of requests by the BSE and MSE, 
the Commission proposed amendments 
to the NMS Securities Rule and 
Transaction Reporting Rule to permit, in 
certain circumstances, a security to be 
concurrently designated as an NMS 
Security and traded on an exchange.* 
The Commission is today adopting these 
amendments in a companion release.” 
The primary effect of adopting these 
amendments is to permit certain listed 
securities, which are not currently 
subject to a Commission approved 
consolidated last sale reporting plan, to 
be designated as NMS Securities 
without having to delist. The 
amendments also permit NMS Securities 
to remain NMS designated even when 
traded on an exchange pursuant to UTP. 

Finally, on April 16, 1985, the 
Commission determined that a pilot 
program that would allow the NASD to 
commence trading of OTC options and 
underlying OTC securities (“side-by- 
side trading”) in six NSM Securities 
would be appropriate only if securities 
exchanges would be able to 
participate.” Exchange participation, in 


2 See November Release, supra note 7. 

*3 See NMS Securities Amendments Release, 
supra note 1. 

** See Securities Exchange Act Relasee No. 21703 
(February 1, 1985), 50 FR 7065 (“OTC/Exchange- 
Traded NMS Securities Proposal Release”). 

** See OTC/Exchange-Traded NMS Securities 
Adoption Release, supra note 3. 

*6 See Securities Exchange Act Releases No. 22026 
(May 8, 1985), 50 FR 20310. In response to this 
release, the Commission received comment letters 
from four exchanges, one issuer, and one OTC 
market maker group. See Letter from Henry 
Lowenthal, Senior Vice President, American 
Greetings (“AG"), to SEC, dated June 4, 1985; Letter 
from James E. Buck, Secretary, New York Stock 
Exchange, Inc. (“NYSE”), to John Wheeler, 
Secretary, Commission, dated June 17, 1985; Letter 
from Walter E. Auch, Chairman and Chief Executive 
Office, Chicago Board Options Exchange (“CBOE”), 
to John Wheeler, Secretary, Commission, dated June 
14, 1985; Letter from Norman S. Shapiro, President, 
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turn, is contingent on the exchanges 
seeking, and the Commission granting 
the exchanges, OTC/UTP in the six pilot 
stocks. 


III. Summary of Comments 


The Commission received 19 comment 
letters in response to the November 
Release. Commentators included the 
United States Department of Justice 
(“Justice”), the NASD, six national 
securities exchanges, seven OTC market 
makers or organizations representing 
OTC market makers, and one OTC 
issuer. In general, the extension of UTP 
on OTC securities was supported by the 
Amex,”’ three regional exchanges, ** 
Justice,”® and the Federal Securities 
Committee of the American Bar 
Association (“ABA”),*° and opposed by 
the NASD,* the NYSE, * one regional 
exchange, ** and OTC market makers. 


A. Section 12(f}(2) Analysis 


The MSE believed that the trading 
standards of Section 12(f}(2) would be 
satisfied if, at least initially, UTP was 
granted on only NMS Securities 
designated pursuant to the Tier 1 criteria 


The Security Traders Association of New York, Inc. 
(“STANY"), to John Wheeler, Secretary, 
Commission, dated June 19, 1985; Letter from 
Richard O. Scribner, Executive Vice President, 
American Stock Exchange, Inc. (“Amex”), to John P. 
Wheeler, III, Secretary, Commission, dated June 24, 
1985; and Letter from Nicholas A. Giordano, 
President, Phix, to John P. Wheeler, Ill, Secretary, 
Commission, dated July 3, 1985. The exchange 
commentators argued that the general quesions of 
OTC/UTP should be analyzed separately from the 
side-by-side trading pilot. Amex, AG, CBOE, and 
Phlix also were concerned that OTC/UTP should be 
conditioned on the existence of facilities and rules 
that promote competition, efficiency, and investor 
protection in ITP/UTP securities. STANY oppposed 
the grant of OTC/UTP even if it meant the OTC 
market could not engage in side-by-side trading. 

7 Letter from Robert J. Birnbaum, President, 
Amex, to John P. Wheeler, Secretary, SEC, dated 
March 6, 1985. 

**Letter from John G. Weithers, Chairman of the 
Board, MSE, to John P. Wheeler, Secretary, SEC, 
dated February 28, 1985; Letter from Jim Gallagher, 
President, PSE, to John Wheeler, Secretary, SEC, 
dated February 28, 1985; and Letter from Nicholas 
A. Giordano, President, Phix, to John P. Wheeler, 
Secretary, SEC, dated March 22, 1985. 

*° Letter from J. Paul McGrath, Assistant Attorney 
General, Antitrust Division, Justice, to SEC, dated 
January 15, 1985. 

* Letter from Richard M. Phillips, Chairman, 
Federal Regulation of Securities Committee, ABA, 
John M. Liftin, Chairman, Subcommittee on 
Securities Markets and Market Structure, ABA, and 
Andrew M. Klein, Drafting Committee, ABA, to John 
P. Wheeler, Secretary, SEC, dated April 12, 1985. 

*' Letter from Gordon S. Macklin, President, 
NASD, to John Wheeler, Secretary, SEC, dated 
February 8, 1985. 

32 Letter from James E. Buck, Secretary, NYSE, to 
John Wheeler, Secretary, SEC, dated February 6, 
1985. 

%° Letter from Charles J. Mohr, Chairman and 
Chief Executive Officer, BSE, to Shirley E. Hollis, 
Acting Secretary, SEC, dated February 6, 1985. 








of the NMS Securities Rule.** The PSE 
and Milton Cohen * also favored 
extending UTP to Tier 1 securities. The 
Amex, however, believed that UTP 
should be extended to all NMS — 
Securities, limited only by an exchange’s 
quantitative listing standards. In this 
regard, the Amex and the ABA argued 
that exchanges should have flexibility in 
determining whether to trade active or 
inactive isues. 

The MSE also argued that UTP on 
OTC securities removes an impediment 
to the development of the national 
market system by fostering exchange 
and OTC market competition. The MSE 
believed that sufficient progress has 
been made on the national market 
system to justify UTP in OTC securities. 
In taking this position, the MSE cited the 
success of OTC transaction reporting 
coupled with the expanded eligibility of 
OTC stocks to become NMS Securities, 
the Rule 19c-3 trading experience, the 
ITS/CAES interface (noting the NASD’s 
desire to expand the interface to all ITS 
securities), and the now smooth 
operation of reporting pursuant to the 
Commission's consolidated quotation 
and transaction rules. The Amex and 
the ABA also cited these initiatives in 
supporting OTC/UTP. 

Justice and the MSE believed that 
granting UTP on OTC securities would 
be procompetitive, amounting to the 
addition of exchange market makers to 
an existing multiple dealer market. In 
this connection, Justice argued that 
increased competition by exchange 
specialists will result in increased 
pricing efficiency and greater liquidity in 
the OTC securities traded pursuant to 
UTP. Both Justice and the MSE also 
stated that OTC securities traded on a 
UTP basis could receive the benefits of 
an exchange market, e.g., agency 
representation of orders, limit order 
protection, and exchange automated 
execution facilities. 

On the other hand, the NYSE urged 
maintaining the exchange and OTC 
markets as separate trading systems. 
The NYSE concluded that “the 
Commission must disapprove the UTP 
applications to preserve the best 


“The Tier 1 criteria require, among other things, 
600,000 shares monthly trading volume over a six 
month period. 

35 Letter from Milton H. Cohen to John P. Wheeler, 
Secretary, SEC, dated February 8, 1985. Mr. Cohen 
also commented on the OTC/Exchange-Traded 
NMS Securities Proposal Release; see Letter from 
Milton Cohen to John P. Wheeler, Secretary, dated 
April 2, 1985. Mr. Cohen believed that the extension 
of UTP for NMS Securities should be restricted to 
those stocks characterized by a multiple trading 
interest and that the Tier 1: standard was currentlv 
the best indicator of a potential multipie trading 
interest in OTC securities. 
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elements of each system and thereby to 
assure the superiority of our capital 
markets in the increasingly competitive 
international arenas.” 

Planters National Bank,* the sole 
commenting issuer, stated that granting 
exchanges UTP on OTC securities 
would jeopardize liquidity in these 
stocks because OTC market makers 
would lose interest in these stocks when 
order flow is diverted to exchanges. 
Herzog Heine Geduld (“Herzog"),°? an 
OTC market marking firm, argued that 
granting UTP on OTC securities would 
fragment the market and permit 
exchanges to divert flow in the most 
active NASDAQ stocks. Planters and 
the National Association of OTC 
Companies (“NAOTC”) * also argued 
that a grant of UTP would displace an 
issuer's choice of the marketplace for its 
securities. 

The NASD and Bernard Madoff 
Investment Securities (‘‘Madoff") *° 
stated that the exchange infrastructure 
biases order flow to the exchange floor 
regardless of the existence of superior 
quotations displayed in other markets. 
In this regard, the NASD argued that 
OTC market makers will not be able to 
compete fairly for order flow in OTC 
stocks upon which UTP is granted. The 
NASD submitted a study that indicated 
a “clear deterioration in over-the- 
counter market trading when an 
NASDAQ security lists.”*° The NASD 
stated that UTP would thus restrict 
trading to a single exchange specialist; 

. the NASD and Madoff stated-that 
specialists can already trade NASDAQ 
stocks by becoming registered as 
NASDAQ market makers. If exchanges 
are to trade OTC securities on a UTP 
basis, the NASD and Madoff urged the 
implementation of an efficient, neutral 
order routing system so that OTC 
market makers can compete for order 
flow before brokers route orders to the 
exchange floor. 


B. Consolidated Reporting Comments 


Those commentators who discussed 
the issue of whether consolidated 
quotation and transaction reporting 
should be required, favored 
consolidating reporting of exchange and 


**Letter from W. Douglas Starr, Planters National 
Bank, to John Wheeler, Secretary, SEC, dated 
February 15, 1985. 

°7Letter from John E. Herzog, President, Herzog, 
to SEC, dated February 6, 1985. 

*8 Letter from Alan T. Rains, Jr., President, 
NAOTC, te John Wheeler, Secretary, SEC, dated 
February 12, 1985. ; 

5°Letter from Peter B. Madoff, to John Wheeler, 
Secretary, SEC, dated January 31, 1985. 

“The study indicated an almost complete 
withdrawal of OTC market making interest within a 
year after each of the NASDAQ securities studied 
was listed on the NYSE or Amex. 


OTC quotations and last sale reports in 
OTC/UTP stocks. For example, Justice 
strongly supported consolidated 
reporting and stated that “[g]iven the 
existence of NMS reporting and the 
price reporting systems for 19c-3 stocks, 
it appears that prices on OTC stocks 
with unlisted trading privileges can be 
collected from OTC market makers and 
exchange specialists and disseminated 
on a real-time basis.” 

The MSE stated that the “facilities 
used for reporting transactions in 
securities subject to unlisted trading 
privileges are less important than the 
procedures available for resolving 
disputes and allocating costs and 
revenues.” The MSE recommended that 
the Commission “mandate that the 
NASD and participating exchanges file a 
joint transaction and quotation reporting 
plan by a specified date.” The MSE 
suggested that the new plan could be 
modelled after the CTA, Consolidated 
Quotation (“CQ”), or ITS Plans and 
should provide for operating committees 
with equal representation and revenue 
allocation. The MSE favored 
consolidated reporting through NASD 
facilities. The Phlx generally followed 
the MSE’s position, but argued that the 
“Commission should grant UTP 
immediately and order affected SROs to 
have a plan ready for implementation 
within a short and practical time 
period.”*? The Amex argued that . 
consolidated reporting should occur by 
amending the CTA Plan or establishing 
a new plan. The Amex believed that the 
CTA Plan should control if exchanges 
achieve a large market share of the 
trades in an OTC security. 

The PSE suggested that— 


Transactions and quotations be reported 
into the consolidated transaction and 
quotation systems that currently report both 
Amex securities and securities traded on 
other exchanges that substantially meet 
Amex listing standards. All exchanges 
(except the NYSE) and all over-the-counter 
market makers have facilities in place today 
to do this, and all vendors pick up a 
consolidated stream of quotes and sales in 
securities so designated, obviating the need 
to create another costly system. 


Similarly, the ABA recommended that 
the Commission “define all OTC stocks 
that become listed or admitted to UTP 
on an exchange as ‘qualified securities,’ 


“ The CQ Plan is the quotation reporting 
analogue to the CTA Plan. . 

* The ABA believed that, “as an interim measure, 
the Designation and Reporting Rules should be 
amended in the manner proposed in the Reporting 
Release (OTC/Exchange-Traded NMS Securities 
Proposal Release} (provided certain necessary 
technical changes are made) to ensure continuation 
of comprehensive last sale reporting in OTC 
‘reported’ stocks that become listed or admitted to 
UTP.” 


and should compel the self-regulatory 
organizations to. . . include them as 
‘eligible securities’ for purposes of the 
CTA Plan.” 

Because the NASD believed that 
exchange specialists should only be 
permitted to trade NASDAQ stocks by 
becoming registered as NASDAQ 
market makers rather than through UTP, 
the NASD recommended the use of 
NASDAQ facilities to consolidate 
reporting. In this regard, the NASD 
stated that— 


{[s}ince all quotation and last sale 
information can be centrally entered through 
current quotation vending facilities and 
systems, there is no sl:ould economic or 
regulatory basis for requiring the utilization 
of a new or different quotation or trade 
reporting system where it cannot be shown 
that arly improvement in the integrity of 
quote collection and processing can be 
derived from another system. 


The NASD further stated that this 
approach would assume that “all 
information on over-the-counter 
securities would remain centrally 
available in national newspapers for 
public investor review and for 
regulatory purposes.” 


C. Off-Board Trading Restrictions 
Comments * 


All who discussed the issue agreed 
that Section 12(f)(2) requires that off- 
board trading restrictions not apply to 
OTC securities upon which UTP was 
granted. They contended that this result 
was compelled by the provision in 
Section 12(f)(2) expressly prohibiting the 
extension of UTP on an OTC security “if 
any rule of the national securities 
exchange. . . would unreasonably 
impair the ability of any dealer to solicit 
or effect transactions in such security 
for his own account, or would 
unreasonably restrict competition 
among dealers in such security or 
between such dealers acting in the 
capacity of market makers who are 
specialists and such dealers who are not 
specialists.” Exchange and OTC 
commentators were divided, however, 
on whether off-board trading restrictions 
should be removed more generally as a 
precondition to granting UTP on any 
OTC securities. 

The NYSE, Milton Cohen, the MSE, 
the PSE, the Amex, the Phix, and the 
ABA acknowledged that Section 12(f) 
requires the removal of off-board trading 
restrictions on OTC securities upon 
which UTP is granted, but argued 


« See supra note 14 for a discussion of exchange 
off-board trading restrictions. 
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against lifting such restrictions any 
further.“ 

The MSE believed that one of the 
Commission's responsibilities in 
fostering the development of the 
national market system is to “balance 
competitive opportunities against the 
need for facilities and regulations that 
will ‘centralize’ trading,” and that 
“granting unlisted trading and removing 
off-board trading restrictions are not 
symmentrical regulatory initiatives.” 
The MSE stated that the OTC market is 
a competitive market, but fragmented 
because it does not provide “limit order 
protection, prohibit sell-throughs or 
restrict internalization.” The MSE 
conceded that removal of off-board 
trading restrictions would increase 
competition in listed securities, but 
argued that, in the absence of new 
“linkage” facilities and anti-inter- 
nalization rules, this removal would 
fragment the market in these securities 
and thereby reduce the level of investor 
protection in listed securities. On the 
other hand, the MSE believed that 
granting UTP in OTC stocks “could 
enhance competition at no regulatory 
cost, i.e., there would be no increase in 
fragmentation and therefore no decrease 
in investor protection.” 

In contrast, most commentators 
representing OTC market makers urged’ 
the rescission of the off-board trading 
restrictions of all exchanges, regardless 
of whether they sought UTP on OTC 
securities, as a precondition to granting 
any exchange UTP in OTC securities. 
Specifically, the NASD argued that— 


Congress has explicitly stated that until 
substantial progress has been made toward a 
National Market System in which a// market 
makers and brokers are free to deal with 
each other without the application of off- 
board restrictions, competition might well 
decrease . .. . The Commission is, therefore, 
explicitly precluded from granting UTP in 
over-the-counter stocks unless all restrictions 
by all exchanges are lifted. [Emphasis in 
original.] 


Moreover, the NASD stated that the 
grant of UTP to less than all exchanges, 
“in the absence of rescission by the New 
York Stock Exchange of its off-board 
trading restrictions, will result in the 
grant of a competitive franchise to those 
exchanges whose applications are 
granted and the denial of a comparable 
competitive opportunity to over-the- 
counter firms which are also members of 


“The NYSE argued that the Commission has 
historically limited the question of the removal of 
off-board trading restrictions to the stocks upon 
which UTP was requested and that Rule 19c-3 
already delineates the Commission's regulatory 
determination of the category of stocks for which 
“off-board trading restrictions are not to apply. 


the NYSE.” The NASD argued that this 
would result in unequal regulation of 
exchange specialists and OTC market 
makers because regional exchanges that 
obtained UTP would have the 
competitive advantage of being able to 
trade OTC securities, in addition to most 
exchange issues, while the majority of 
OTC market makers would be 
prohibited from trading in non-Rule 19¢- 
3 securities. 

The NASD also urged the abolition of 
exchange delisting standards, such as 
NYSE Rule 500, * which it believes to 
“operate to prevent movement of a 
security to the over-the-counter market”, 
as a precondition to granting UTP in 
unlisted securities. The NASD viewed 
off-board trading restrictions and 
restrictive exchange delisting standards 
as economic barriers aimed at 
preserving specialists’ and the 
exchanges’ trading and listing revenues. 
The NASD and the National 
Organization of Investment 
Professionals (“NOIP”)*’ indicated that 
exchange market makers already trade 
NASDAQ stocks by becoming registered 
as NASDAQ market markers, and that 
this method of exchange-trading of OTC 
stocks was more pro-competitive than 
permitting the exchange to designate 
only one specialist to trade a particular 
OTC security (which presumably would 
occur if exchanges were granted UTP on 
OTC securities). _ 

Finally, Herzog stated that removal of 
off-board trading restrictions would 
provide more liquidity to the market for 
listed securities. Similarly, the National 
Securities Traders Association 
(“NSTA”)“ argued that removal of off- 
board trading restrictions would restore 
capital in the listed market that would 
be diluted should exchange specialists 
use their limited capital to trade OTC 
securities pursuant to UTP. 


D. Comments on Other Facilities and 
Procedures 


The November Release also sought 
comment on what other facilities and 
procedures (e.g., linkages, trade-through 
rules, * short sale regulation) should be 


“ See also Letter from Peter B. Madoff, to John 
Wheeler, Secretary, SEC, dated January 31, 1985. 

“*NYSE Rule 500 provides that the NYSE will not 
approve an issuer application for delisting unless 
the proposed withdrawal is approved at a meeting 
by the security holders of two thirds of the 
company’s outstanding securities and is not 
objected to by 10% of the individual shareholders. 

“’ See Letter from Aimee E. Girard, Chairman, 
NOIP, to John P. Wheeler, Secretary, SEC, dated 
April 29, 1985. 

“® See Letter from Morton N. Weiss, President, 
NSTA, to Shirely E. Hollis, Acting Secretary, SEC, 
dated January 28, 1985. 

“ A “trade-through” occurs when an execution 
occurs in one market at a price inferior to a 


in place as a result of, or precondition 
to, granting UTP in unlisted securities. 

Most proponents of UTP. on OTC 
securities believed that exchange and 
OTC market makers trading OTC stocks 
in a UTP environment should be subject 
to equal regulation. In this respect, 
exchange commentators generally were 
in favor of trading linkages, trade- 


‘through rules and a short sale rule™ for 


OTC stocks traded on an unlisted 
basis.*' In addition, the Phix stated that 
the NASD should provide limit order 
protection to OTC stocks granted UTP 
comparable to exchange protections. 
Milton Cohen also advocated a net 
confirmation rule*? and corporate 
governance standards for NMS 
Securities. The Amex stated, however, 
that “[notwithstanding the critical 
importance of achieving a consolidated 
reporting plan, a more even handed 
regulatory scheme, and a market linkage 
facility, these initiatives are likely to be 
the subject of detailed negotiation. 
Therefore, we do not believe that lifting 
of the Commission's moratorium should 
be delayed pending their resolution.” 
Similarly, Justice stated that “any delay 
in implementing unlisted trading 
privileges is a ‘cost’ that should be 
considered in deciding whether to have 
a comprehensive set of trade-through 
rules in place before unlisted trading 
privileges for OTC stocks are allowed.” 


OTC commentators argued that 
certain market structures should be 
changed if UTP is granted on OTC 
securities. NOIP argued that trading 
OTC stocks through the ITS/CAES 
linkage “would not provide an adequate 
facility for the bulk of NASDAQ 
trading” and “the imposition of the 
cumbersome ITS ‘trade-through’ 


quotation displayed in another market. The ITS 
participants have enacted rules remedying trade- 
throughs in stocks subject to ITS trading. See 
Securities Exchange Act Release No. 17704 (April 9, 
1981), 46 FR 22520 (exchange trade-through rules); 
Securities Exchange Act Release No. 19249 
(November 17, 1982), 47 FR 53552 (NASD trade- 
through rules). 

5° The Amex argued that exchanges should be 
exempt from the short sale rule with respect to OTC 
stocks traded on an unlisted basis until OTC market 
makers are made subject to the rule. 

51 Justice urged that the costs and benefits of 
these rules and facilities be closely studied before 
being implemented. 

52The Amex also advocated that “OTC market 
makers should be required to conform their 
confirmation disclosure procedures to those of the 
listed market.” In a separate release, the 
Commission has solicited comment on whether a 
confirmation disclosure requirement of this nature 
should be required for transactions in NMS 
Securities. See Securities Exchange Act Release No. 
21708 (February 4, 1985), 50 FR 5766. The 
Commission approved this proposal. See Securities 
Exchange Act Release No. 22397 (September 11, 
1985). 
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complaint resolution procedure would 
seriously disrupt today's NASDAQ 
marketplace.” Madoff also stated that 
the OTC market does not have equal 
access to the exchange market via the 
ITS/CAES interface because “CAES 
markets in ITS are firm and 
automatically executed for the 
displayed size shown” while ITS 
exchange participants ‘may accept or 
reject commitments after reviewing 
them.” 5% 


IV. Discussion 


Section 11A of the Act mandates the 
establishment of a national market 
system and cites one objective of that 
system to be “fair competition ... 
between exchange markets and markets 
other than exchange markets.” *4 
Moreover, specific provisions of the Act 
empower the Commission to facilitate 
concurrent exchange and OTC 
competition in listed and unlisted 
securities.°° With respect to unlisted 
securities, section 12(f) of the Act 
authorizes the Commission to grant 
exchanges the privilege of trading OTC 
securities on an unlisted basis if certain 
conditions are met; however, the 
Commission has generally deferred 
granting UTP on these stocks pending 
progress on the national market 
system.*® 


A. Section 12(f)(2) 


Section 12(f)(2) of the Act requires 
that the Commission, prior to granting 
UTP for any security, must find that the 
grant is consistent with the maintenance 
of fair and orderly markets and the 
protection of investors. Before granting a 
UTP application in an OTC stock, the 
Commission must also consider, among 
other matters, the “public trading 
activity in such security, the character of 
such trading, the impact of such 
extension on the existing markets. for 
such securities, and the desirability of 
removing impediments to and the 
progress that has been made toward the 
development of a national market 
system.”5’ 


53 In contrast, the Amex believed that it was 
unfair that “third market makers now may choose 
whether to participate in the linkage, where a 
choice to participate means being subject to ITS 
rules.” The Amex also stated that because “the 
OTC market itself is not linked—since third market 
makers have no linked means of dealing with one 
another, linkage with exchange markets is even 
more difficult to achieve.” 

*4 Section 11A(a)(1)(C){ii). 

55 See supra note 16 for a description of 
Commission action in this area with respect to 
fostering competition for listed securities. 

. 5° But see PRI exception, supra note 8. 

57 The Commission must also consider:the 
existence of off-board trading restrictions. See 
supra note 7. 


After considering the comments, 
developments in the market, and 
progress made on the national market 
system to date, the Commission believes 
that it is now,appropriate to commence 
exercising its section 12(f) authority to 
grant UTP on NMS Securities on a 
limited basis. The Commission believes 
that the increased competition resulting 
from OTC/UTP can result in significant 
benefits to the market and public 
investors generally. Initially, the 
Commission acknowledges the current 
limitations on fully effective intermarket 
competition resulting from present order 
routing procedures, the ability of 
integrated OTC market makers to 
internalize customer order flow in NMS 
Securities, and the absence of a 
complete and efficient linkage system 
between the listed and OTC markets. 
Nevertheless, the Commission 
anticipates that exchanges trading 
OTC/UTP securities will be able to 
compete at least in the manner that 
regional exchanges presently compete 
with the primary exchanges. For 
example, the Commission would expect 
that the exchanges would be able to 
employ their existing small order 
execution systems in competition with 
SOES and other OTC market maker 
systems. Similarly, brokers and 
specialists on the exchanges can be 
expected to offer their services in 
putting together and executing block 
transactions in OTC/UTP securities. 
Finally, the exchanges will provide 
auction market alternatives for persons 
wishing to trade in OTC/UTP securities, 
including a repository for limit orders. In 
this connection, some exchange 
specialists may offer public limit orders 
protection against inferior executions 
occurring in other markets (similar to 
the primary market protection offered 
by regional specialists in listed stocks), 
a service not generally available for 
OTC stocks. . 

In addition to the significant potential 
benefits which may be obtained, the 
Commission finds that the grant of 
OTC/UTP for NMS Securities is 
consistent with the maintenance of fair 
and orderly markets, the protection of 
investors, and the standards of section 
12(f}(2). These standards are: 


1. Public Trading Activity and Character 
of Trading 


In order to ensure that the grant of 
UTP for OTC securities will not 
adversely affect the markets for OTC/ 
UTP securities, the Commission has 
carefully examined the public trading 
activity and character of such trading 
for NMS Securities. The Commission 
believes that the prudent approach is to 


grant UTP initially on only a limited 
number of NMS Securities. The 
Commission foresees the same benefits 
deriving from the grant of UTP on all 
NMS Securities regardless of whether 
they were designated pursuant to the 
Tier 1 or 2 criteria of the NMS Securities 
Rule. Congress clearly anticipated that 
actively traded securities, such as NMS 
Securities, would most benefit from the 
increased competition associated with a 
national market system.** 


2. Impact of OTC/UPT on Existing 
Markets 


The NASD has argued that OTC/UTP 
could eliminate or reduce OTC market 
making activity and thus reduce 
competition, citing the example of the 
drop in OTC trading of securities that 
have moved from the OTC market to list 
on an exchange. The NASD and other 
commentators also argued that 
permitting exchanges to trade OTC 
securities will increase market 
fragmentation and investor confusion. 

The legislative history of the 1975 
Amendments makes clear that insuring 
any market's existing share of trading 
volume is not a relevant factor in 
determining whether to grant UTP.*® 
Rather, the Commission must determine 
whether the grant of UTP for an OTC 
security will adversely affect the quality 
of the market for that security. The 
Commission does not believe that the 
grant of OTC/UTP will have a major 
structural effect on the OTC market. 
NMS stocks are presently traded by an 
average of 9.75 market makers. Thus, by 
its very nature the trading in NMS 
Securities is already dispersed and 
heavily dependent upon the availability 
of quotation and transaction information 
and market maker competition to ensure 
market efficiency.™ The addition of one 
or more exchange markets should 
increase market competition without 
substantially changing the structural 


- trading environment for NMS Securities. 


The Commission also does not believe 
that the trading experience with OTC 


58 See Senate Report, supra note 6 at 7. 

5° A major purpose of the 1975 Amendments was 
to foster greater competition among and between 
the elements of the nation’s securities markets. The 
Senate Report stated that a prime objective of the 
Amendments was to “enhance competition and to 
allow economic forces, interacting within a fair 
regulatory field, to arrive at appropriate variations 
in practices and services.” Accordingly, 
desired that competition determine who receives 
order flow. Senate Report, supra note 6 at 8. 

6 While the multiple dealer nature of the OTC 
market results in some fragmentation, Gordon S. 
Macklin, the President of the NASD, cites the OTC 
market's key virtue as being “the liquidity that 
comes from multi-market makers, and the 
sponsorship function.” NASDAQ—A Eurcrioney 
Survey, March 1985, p. 11. 





securities traded on a UTP basis 
necessarily will be the same as the 
experience with securities that become 
listed on an exchange. While the 
Commission acknowledges the effect 
that order routing decisions had on the 
ability of OTC market makers to 
compete in Rule 19c-3 securities, the 
Commission believes that it is less likely 
that firms will choose to cease their 
market making activities and route all 
orders to an exchange floor absent an 
issuer listing decision. In this regard, the 
Commission notes that, for the small 
number of securities for which the 
exchanges previously have been granted 
OTC/UTP pursuant to the PRI 
exception, the exchanges have received 
a smaller portion of the order flow over 
time.“ Moreover, in each of these cases 
the exchanges had pre-established 
markets in the securities prior to the 
grant of OTC/UTP (as a result of the 
securities’ previous listing on the 
exchange). 

Particularly to the extent UTP on OTC 
securities is sought by the regional 
securities exchanges, ® the Commission 
views the principal effect of granting 
OTC/UTP to be the addition of one or 
more new market makers in an existing 
multiple market maker environment. 

The Commission recognizes the 
absence of extensive empirical 
experience with respect to the effects of 
granting UTP on OTC securities; in 
particular, there has not been any 
experience with UTP on OTC stocks by 
a primary exchange. For this reason, as 
well as to ensure that concurrent 
exchange and OTC trading in NMS 
Securities occurs in a manner consistent 
with the goals of the developing NMS,“ 
the Commission intends to exercise the 
same degree of caution in granting 
OTC/UTP as it has exercised in 
implementing last sale reporting in the 
OTC market and move forward on an 
incremental basis. 


* For example, PRI was traded by the PSE on an 
OTC/UTP basis from June 23, 1977 until the security 
was listed on the NYSE on December 5, 1983. In 
1979, the PSE traded 740,200 shares of PRI and the 
OTC market traded 803,800 shares. In 1980, the PSE 
traded 694,100 shares and the OTC market 1.7 
million shares; in 1981, the PSE traded 509,200 
shares and the OTC market 1.8 million shares; and 
in 1982, the PSE traded 266,400 shares and the OTC 
market traded 830,700 shares. 

© It would also be entirely consistent with the 
Act's objective of increased competition for an 
exchange to receive substantial order flow in an 
NMS Security as a result of its superior quotations, 
depth, or execution services. 

* As noted at the outset, to date, only the MSE, 
BSE and CSE have filed applications for OTC/UTP, 
although the PSE and Phix, as well as one primary 
exchange—the Amex—have submitted comments 
supporting extending exchanges OTC/UTP. 

® See Section IV. A. 3. infra 


As an initial step in the phase-in of 
OTC/UTP, the Commission intends to 
grant each applicant exchange UTP on 
up to 25 NMS Securities chosen by the 
exchange.® The limitation to 25 
securities both will permit an orderly, 
controlled phase-in of OTC/UTP and 
will allow the Commission and self- 
regulatory organizations to monitor the 
effects of UTP on the subject securities. 
No later than a year following the 
commencement of OTC/UTP trading, 
the Commission's staff will review and 
report to the Commission the impact of 
exchange trading of NMS Securities. 

The Commission believes it is 
preferable to allow the exchanges to 
select which 25 NMS Securities on 
which to have UTP, rather than 
specifying a list of 25 eligible securities. 
This affords the exchanges the 
flexibility to experiment and to make 
selections that they believe will 
maximize their competitive position 
within the initial phase of OTC/UTP 
trading. If in the future the Commission's 
monitoring program finds that UTP has 
resulted in effects consistent with the 
section 12(f} standards, and subject to 
the conditions described below, the 
Commission believes it will be 
appropriate to grant requesting 
exchanges UTP on additional NMS 
Securities. 

The Commission recognizes the 
concern expressed by Planters National 
Bank and the NAOTC that UTP might 
reduce the ability of an issuer to ensure 
the quality of the trading market for its 
securities. For the reasons described 
above, however, the Commission has 
determined that UTP should enhance 
the quality of the markets for OTC 
securities. The Commission also notes 
that the Securities Industry Study,“ 
which immediately preceded the 1975 
Amendments, took an unequivocal 
position on this matter by stating that 
“[t]he proposition that the issuer of a 
security has a right to limit the markets 
in which investors can trade its 
securities finds no support either in past 
practices in the securities markets or in 
Congressional or SEC policy.” The 
Study further stated that restricting 
trading to a single market is not a 
prerogative of corporate management, 
which has no legitimate interest in 
restricting the trading opportunities of 


* Accordingly, the Commission requests the MSE 
and CSE to consider which NMS Securities they 
desire to trade, if any, and submit new applications 
which supersede their earlier applications for UTP 
on various NMS Securities. 


“Senate Subcomm. on Banking, Housing & Urb. 
Affs., Securities Industry Study, S. Doc. No. 13, 93rd 
Cong., 1st Sess. 120 (1973) (“Securities Industry 
Study”). 
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investors who have acquired a 
company’s shares.” ® The Senate Report 
stated that 


in the context of a national market system, 
there is little or no justification for an issuer 
to deprive securities holders of the 
advantages of exchange trading. The 
protections inherent in exchange-type trading 
should be afforded to investors in all 
securities with suitable trading 
charasteristics and should not be dependent 
upon the decision of corporate management 
to list. ; 

Accordingly, the Commission does not 
believe that exchanges should be denied 
UTP in OTC securities simply because 
issuers of those securities have not 
themselves sought exchange listing. 
The Commission, of course, will 
consider an issuer's unique and 
particularized arguments regarding why 
OTC/UTP should not be granted on that 
issuer's security. 


3. Desirability of Removing Impediments 
to and the Progress That has Been Made 
Toward the Development of an NMS 


The Commission believes that 
sufficient progress has been made on the 
NMS to justify the grant of OTC/UTP on 
at least a limited number of NMS 
Securities. Indeed, the Commission 
believes that granting UTP on NMS 
Securities at this time is a significant 
developmental step in the NMS. 

The Senate Report, citing the 
Securities Industry Study, concluded 
that “the ability of individual firms as 
well as the various exchange and over- 
the-counter markets to compete with 
one another will be a critical element in 
the successful functioning of the 
national market system.” 

The Commission also believes that the 
matters, referred to in the NMS 
Securities Release as key to a decision 
in this area, have now been adequately 
evaluated. Those matters were “(1) the 
effects of transaction reporting on NMS 
Securities; (2) the effects of an 


®7 See also Ludlow Corp. v. SEC, 604 F.2d 704 
(D.C. Cir. 1979) (Court upheld Commission's 
decision to grant UTP in a listed stock over the 
issuer's objection). 

* Senate Report, supra note 6, at 19. 

®° The Commission recognizes that an issuer may 
have a greater interest than other members of the 
public concerning the effects of UTP on its stock. In 
recognition of this, section 12{f}(4) of the Act 
provides that an issuer, or any other person with a 
bona fide interest, can petition the Commission to 
suspend or terminate UTP. 

Senate Report, supra note 6, at 13. The U.S. 
Court of Appeals for the District of Columbia noted 
that competition among markets is an objective of a 
national market system, and explained that unlisted 
trading, in turn, “is an indispensable part of 
Congress’ plan that securities markets compete with 
another.” Ludlow Corp. v. SEC, supra note 67, at 
709. 
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automated interface between the 
enhanced NASDAQ facilities and the 
ITS; and (3) the effects of trading 
exchange-traded securities in an 
environment free of off-board trading 
restrictions.” ”! 

a. Transaction reporting of NMS 
Securities. The Commission has 
consistently indicated that timely and 
accurate consolidated trade reporting is 
critical to support concurrent OTC and 
exchange trading of the same 
securities.’* Without such reporting the 
proliferation of markets could impair 
pricing efficiency and create investor 
confusion. For this reason, the 
Commission determined that the 
experience with trade reporting in NMS 
stocks should be evaluated prior to any 
change in policy regarding OTC/UTP. 

The Commission continues to believe 
that trade reporting for NMS Securities 
enhances pricing efficiency and 
opportunities for improved execution of 
customer orders. Moreover, 
comprehensive monitoring of OTC 
trading indicates that last sale reporting 
has not had an adverse effect on the 
n:arkets for NMS Securities.” 

The vast majority of issuers whose 
securities are eligible for NMS 
designation pursuant to the Tier 2 
criteria have elected such designation 
for their securities. In addition, OTC 
market makers, who historically have 
had serious reservations about last sale 
reporting, widely believe that last sale 
reporting in the OTC market is 
beneficial and should be extended.” 
The benefits of NMS Securities last sale 
reporting have thus been achieved 
without any negative impact on the 
liquidity of the OTC market.” Finally, 


™ NMS Securities Release, supra note 11, 46 FR at 
14004. ; 

™ For example, the Commission permitted only 
reported securities to be Rule 19c-3 securities. 
Indeed, the existence of last sale reporting for PRI 
stock was a major factor leading to the 
Commission's granting OTC/UTP in PRI. The 
Commission stated that such reporting “should 
militate against market fragmentation or the 
development of hidden markets in PRI common 
stock.” 

73For a discussion of the NASD's monitoring of 
Tier 1 securities and initial Tier 2 securities, see 
NASDAQ News, Vol. 8, No. 1, May 1983 at 1. 

™The NMS Securities Amendments Release 
noted that the NASD and the “vast majority of OTC 
market participants fully supported the proposed 
amendments to the Rule” and “felt that last sale 
reporting has benefited securities already 
designated and that Tier 2 should be extended to 
National List stocks." NMS Securities Amendments 
Release, supra note 1, 50 FR at 732. 

75 As discussed below, the Commission has 
determined that consolidated reporting should be a 
precondition to granting OTC/UTP. See discussion 
accompanying notes 81 and 88, infra. 


the Commission does not believe that 
extension of UTP in NMS Securities to 
exchanges will have any adverse impact 
on the quality of transaction reporting in 
those securities, so long as exchange 
and OTC transactions in the subject 
securities are reported in a consolidated 
system, as discussed in Section IV. C., 
infra. 

b. Effects of the ITS/CAES interface 
and experience with Rule 19c-3 trading. 
Section 11A(a)(1)(D) of the Act ” cites 
as an objective of the NMS the linking of 
“all markets for qualified securities 
through communication and data 
processing facilities.” The Commission 
noted in the Rule 19c-3 Monitoring 
Report that an impediment to effective 
OTC trading in Rule 19c-3 securities 
was the lack of a trading linkage 
between the OTC and exchange 
markets. Accordingly, on April 21, 1981, 
the Commission directed the 
establishment of an automated interface 
between ITS and CAES.77 In mandating 
the linkage, the Commission reaffirmed 
its finding that it had not identified any 
adverse effects of Rule 19c-3 trading. 
After further Commission action to 
effect changes in the plan governing 
operation of the ITS to allow for 
implementation of the linkage, ”* the 
linkage became operational on May 27, 
1982. Today all Rule 19c-3 securities are 
eligible to be traded through the linkage. 
Currently, there are over 900 Rule 19c-3 
securities. 

While linkage trading and overall 
OTC trading in Rule 19c-3 securities has 
been modest, the Commission has had 
an opportunity to see that concurrent 
OTC and exchange trading is feasible. 
While, as commentators indicated, 
regional exchanges have not been able 
to attract substantial order flow through 
ITS, ITS does permit more efficient lay- 
offs by market makers of order 


-imbalances and reduces the number of 


trade-throughs. Moreover, the OTC 
market has had the opportunity to adjust 
to the presence of a trade-through rule. 


The Commission believes that the 
experience with OTC and exchange 
trading of listed stocks indicates that an 
operational linkage exists which could . 
be used for concurrent trading of OTC 
stocks pursuant to UTP. Although the 
Commission is not conditioning the 
grant of OTC/UTP on the requirement 
that OTC/UTP stocks be traded through 
a computerized linkage system,” the 


7615 U.S.C. 78k-1(a)(1)(D). 

7 See Linkage Order, supra note 17. 

78 See Securities Exchange Act Release No. 18713 
(May 9, 1982), 47 FR 20413. 

7 See discussion accompanying notes 89 through 
93, infra. 
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Commission notes that these securities” 
would become Rule 19c-3 securities and 
thus candidates for inclusion in the ITS/ 
CAES interface. 


B. Off-Board Trading Restrictions 


A basic condition for granting UTP on 
NMS Securities is that exchange off- 
board trading restrictions not limit 
competition in the subject securities. In 
this regard, the Commission recognizes 
that exchange off-board trading 
restrictions will not apply to these 
securities because of the operation of 
Rule 19c-3; that is, any NMS Security 
that is granted UTP becomes a Rule 19c- 
3 security, and therefore is not subject to 
off-board principal restrictions. 

The Commission, however, recognizes 
the broader relationship between OTC/ 
UTP and off-board trading restrictions. 
Thus, permitting exchanges to trade all 
NMS Securities pursuant-to UTP while 
they continue to restrict their members 
from trading listed securities off-board 
might have an adverse competitive 
effect on OTC market makers. In light of 
the statutory goal to ensure “fair 
competition” among exchange and OTC 
markets, analysis of whether sufficient 
progress has occurred in the 
development of an NMS to support 
OTC/UTP must take into account the 
continuing existence of exchange off- 
board trading restrictions. 

The Commission notes, however, that 
while the lifting of off-board trading 
restrictions and the grant of OTC/UTP 
are related, they each involve separate 
analysis. Commentators have long 
raised concerns over the fragmentation 
of centralized exchange markets, 
concerns which are not equally 
applicable to the determination to grant 
OTC/UTP. In addition, Rule 19c-3 has 
removed off-board trading restrictions 
for a continually increasing number of 
listed securities. The Commission does 
not believe that the question of the 
general lifting of off-board trading 
restrictions requires the delay of the 
initial grant of UTP on 25 OTC securities 
per exchange; the Commission, 
however, is specifically reserving the 
question of the appropriateness of 
further lifting exchange off-board 
trading restrictions until the Commission 
determines to grant additional OTC/ 
UTP.®° 


8° The Commission will also review separately 
the present limitations the NYSE places on 
companies wishing to delist. The Commission notes, 
however, that significant differences remain 
between the corporate governance requirements of 
the NYSE and NASDAQ which may justify different 
delisting criteria. 





C. Consolidated Quotation and 
Transaction Reporting 


In the few instances that the 
Commission has granted UTP on OTC 
securities,®* the Commission has 
considered the existence of quotation 
and last sale reporting in these 
securities as a major factor for granting 
UTP. Although OTC transaction and 
quotation reporting were not effected on 
a consolidated basis in these securities, 
the Commission deemed this acceptable 
due to extremely limited number of OTC 
securities affected by the PRI exception. 
The Commission, however, does not 
view the absence of consolidated 
reporting as acceptable for a more 
general grant of OTC/UTP. 

The Commission believes that 
consolidated transaction and quotation 
reporting of multiple traded securities is 
necessary to ensure market efficiency 
and to avoid investor confusion. Indeed, 
the need for a composite transaction 
reporting system was identified as early 
as 1971 2 and the need for such a 
system for quotations as early as 1972.°° 
The Securities Industry Study stated 
that “[t]he creation of a central market 
system necessarily envisions a 
composite system for reporting current 
quotations, as well as past transactions, 
so that persons with orders to be 
executed can take those orders to the 
market where the best price is 
available.” ®* In mandating the 
implementation of an NMS, Congress 
stated that “communications systems 
designed to provide automated 
dissemination of last sale and quotation 
information with respect to securities 
will form the heart of the national 
market system"®*> and provided the 
Commission unequivocal authority to 
foster the implementation of a 
composite tape and quotation system.®* 


®* See supra note 8. 

®2 See SEC, Institutional Investor Study Report, 
H.R. Doc. No. 92-64, 92nd Cong., 1st Sess. {1971}. 

83 See SEC, Future Structure of the Securities 
Markets, 37 FR 5286 (February 2, 1972}. 

** Securities Industry Study. supra note 66, at 101. 

®® Senate Report, supra note 6, at 9. 

8¢ Prior to the 1975 Amendments, the primary 
exchanges and several vendors of securities” 
information had questioned the Commission's 
authority to adopt Rule 17a-15, the consolidated 
reporting rule. Thereafter Congress clarified the 
Commission's authority in 1975. 

With respect to quotation reporting, the 

Commission exercised its Section 11A authority in 

adopting Rule 11Acl-1, 17 CFR 240.11Ac1-1 (“Firm 
Quotation Rule”) [Securities Exchange Act Release 
No. 14415 (January 26, 1978}, 43 FR 4343}. In 
adopting the rule, the Commission was convinced 
that “the availability of firm quotations for reported 
securities, with size, from all market centers, is of 
considerable value to the markets generally and to 
participants in those markets especially in the 
context of an evolving national market system.” 


Accordingly, Section 11A(a)(1}(C){iii) of 
the Act cites as one objective of an NMS 
“the availability to brokers, dealers, and 
investors of information with respect to 
quotations for and transactions in 
securities.” In light of the importance of 
consolidated transaction and quotation 
reporting, the Commission believes that 
such reporting for OTC/UTP securities 
is essential to ensure fair competition, 
reduce fragmentation, and facilitate 
regulatory surveillance of concurrent 
exchange and OTC trading of OTC/UTP 
securities. 

The Commission concurs with the 
Amex, MSE, and PSE that reporting 
should be consolidated pursuant to a 
joint industry plan. The Commission 
believes that the NASDAQ system 
(rather than the consolidated system 
operated by the CTA for listed 
securities) is the appropriate system 
through which trade reporting should 
occur for securities subject to OTC/UTP. 
In this regard, the NASD has made 
significant investments in its quotation 
and last sale reporting facilities for 
consolidating quotation and last sale 
information in NMS Securities. The 
Commission can identify no policy 
reason to shift OTC/UTP securities out 
of NASDAQ; at least until it becomes 
clear that exchanges are attracting a . 
significant percentage of the trading 
volume in those securities. The 
Commission also believes that 
NASDAQ, Inc. is qualified to serve as 
the securities information processor for 
exchange and OTC quotations and last 
sale reports in NMS Securities granted 
UTP, similar to the role the Securities 
Industry Automation Corporation 
(“SIAC”) plays on behalf of the CQ 
Association and the CTA in processing 
exchange and third market quotation 
and last sale reports in listed 
securities.” 

The Commission emphasizes that it is 
the exchange itself, and not a particular 
market maker or specialist on an 
exchange, which will be receiving the | 
grant of UTP. Accordingly, the 
Commission expects that the 
consolidated NASDAQ system will 
identify the quotation as that of the 
exchange, and not any particular 
member at the exchange. In addition, 
while the details of such a joint plan 
remain to be determined, the 
Commission does not believe that 
exchange specialists must become 
registered NASDAQ market makers 
and, accordingly, subject to the panoply 
of NASDAQ membership requirements, 
to trade NMS Securities and have their 


*? See OTC/Exchange-Traded NMS Securities 
Adoption Release, supra note 3. 
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quotations and transaction reports 
disseminated through NASDAQ 
facilities. 

The CTA Plan currently permits 
securities traded on a UTP basis to be 
“eligible securities” if they substantially 
meet NYSE or Amex listing 
requirements, this provision would 
unnecessarily force stocks primarily 
traded in the OTC market to be reported 
outside of NASDAQ reporting facilities. 
The Commission believes that the CTA 
Plan should be amended or reinterpreted 
so that it will not apply to unlisted OTC 
stocks traded by exchanges. The 
Commission also is conditioning OTC/ 
UTP so that such grant is effective only 
with respect to NMS Securities and is 
withdrawn if and when an NMS 
Security loses its status as an NMS 
Security for any reason, including its 
becoming CTA reported. 

Accordingly, the NASD and an 
exchange that has submitted an 
application for OTC/UTP, or submits an 
application within the next 30 days, 
must jointly submit a new plan for 
reporting NMS Securities that are UTP 
securities. Such a plan must be 
consistent with Rule 11Aa3-2, and must 
include provisions for fair voting rights 
and revenue sharing among participants. 
The Commission expects the NASD and 
participating exchanges to submit a plan 
to the Commission by December 1, 1985 
so that UTP can be granted on the initial 
group of NMS Securities by January 1, 
1986. 


3. Market Access, Linkages and Trade- 
Through Rules 


The Commission believes that OTC 
and exchange market makers trading the 
same NMS Securities must have access, 
at a minimum, to one another’s market 
via telephone. Accordingly, the 
Commission has determined to 
condition the grant of OTC/UTP to an 
exchange on the exchange’s providing 
NASDAQ market makers access to the 
exchange market in the subject 
securities to the same extent that 
NASDAQ market makers provide 
access to their OTC trading facilities.®° 


** This result appears particularly disruptive in 
light of the fact that a CTA reported security will 
lose its CTA eligibility if, among other things, 
“during the immediately preceding twelve-month 
period less than 25% of the transactions in that 
security . .. have been executed on national 
securities exchanges.” Thus a security might first be 
forced off one year later if no substantial exchange 
trading develops. 

®® Of course, such access would be limited to 
transactions only in securities for which OTC/UTP 
has been granted, and not all securities traded on 
the exchange. See also OTC/Exchange-Traded NMS 
Securities Adoption Release, supra note 3. 
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In this regard, the Commission expects 


that NASDAQ market makers will 
provide exchange members fair and 
efficient access to the OTC market; if 
the Commission becomes aware of any 
limitation on such access, it will take 
prompt remedial action. 

The Commission does not believe that 
a more sophisticated intermarket trading 
linkage, accompanied by trade-through 
rules,®° need be in place during the 
initial stages of trading OTC/UTP 
securities. The Commission, however, 
encourages the NASD and exchanges to 
forge promptly their own initiatives in 
facilitating computerized intermarket 
trading linkages and trade-through rules 
for these securities. Indeed, as many 
commentators noted, the existing ITS/ 
CAES interface might be a cost-effective 
linkage for trading OTC/UTP securities. 
In addition to industry initiatives in this 
area, the Commission, as part of its 
monitoring of the initial grant of OTC/ 
UTP, will be separately considering 
whether linkages and trade-through 
rules should apply to OTC securities 
and will consider whether or not the 
existence of linkages and trade-through 
rules for this market are necessary prior 
to further grants of UTP on NMS 
Securities.°! During the monitoring 
period, the Commission also will be 
examining whether any other facilities 
and rules are necessary to ensure that 
the competition among OTC and 
exchange market makers is fair. In this 
connection, the Commission notes that 
the NASD and certain OTC market 
makers have expressed concern that 
their inability to immediately execute 
against the exchange quotations 
substantially reduces the efficiency of 
ITS and competitively disadvantages 
CAES market makers.®? The 


°° Despite the absence of a formal linkage, the 
Commission would note that exchange specialists 
and OTC market makers are still subject to 
fiduciary obligations to seek best execution for their 
customers’ orders and to comply with the Firm 
Quotation Rule. Although that rule provides fer 
voluntary quotation dissemination, those who 
disseminate quotations are subject to the rule's 
mandatory provisions. 

®! In a separate but related matter, the 
Commission has issued a release soliciting comment 
on whether NMS Securities should be included in 
further NMS initiatives and whether exchange listed 
securities should be designated as NMS Securities. 
See Securities Exchange Act Release No. 22127 
(June 21, 1985}, 50 FR 26584 (“NMS Concept 
Release”). 

®2 The Commission recognizes the technical 
difficulties in operating a linkage between exchange 
and OTC markets. For example, coordinated 
openings would be difficult to accomplish due to the 
large number of OTC market makers and the fact 
that most are currently unlinked except for phone 
access. 


Commission believes that the relevant 
exchanges and the NASD should 
consider providing an automatic 
execution capability for all markets 
trading in OTC/UTP securities.°* 


4. Short Sale Regulation 


As commentators indicated, the 
Commission's short sale rule, Rule 10a- 
1,°* would apply in its present form to 
both exchange and OTC markets once 
NMS Securities are traded by exchanges 
on a UTP basis.** Because the 
Commission is uncertain of the impact 
of the short sale rule on NMS Securities, 
which historically have not been subject 
to the rule, the Commission previously 
has issued a release seeking comment 
on the general issue of extending the 
short sale rule to the OTC market.®* The 
Commission today has issued a release 
proposing amendments to Rule 10a-1 to 
exempt exchange and OTC market 
makers from short sale prohibitions with 
respect to NMS Securities.®? If adopted, 
the amendments will assure that all 
market participants are subject to equal 
regulation and will provide time for the 
Commission to consider the longer- 
range applicability of uniform short-sale 
regulation with respect to NMS 
Securities. 


IV. Conclusion 


In summary, the Commission 
announces its policy to extend UTP to 
applicant exchanges in certain OTC 
securities subject to the following terms 
and conditions. First, each applicant 
exchange may be granted UTP on up to 
25 NMS Securities. Second, a grant of 
OTC/UTP is conditioned on the 
Commission approving a plan agreed 
upon by the NASD and applicant 
exchanges consolidating OTC and’ 
exchange quotations and transaction 
reports in OTC/UTP securities through 
NASD facilities. Such a plan must be 
submitted by December 1, 1985 so that it 
can be implemented by January 1, 1986. 


°° The Commission will moniter the respective 
market shares received by exchange and OTC 
markets in the initial group of OTC/UTP securities 
and evaluate whether any inappropriate 
impediments create an ane flew diversion. To 
remove any inappropriate impediments found, the 
Commission will consider whether any structural 
changes should be implemented such as an 
introduction of a neutral order routing system. 

9417 CFR 240.10a-1. 

°5 Specifically, paragraph {a}{1) of the short sale 
rule applies short sale prohibitions to any person 
effecting “a short sale of any security registered on, 
or admitted to unlisted trading privileges on, a 
national securities exchange, if trades in such 
security are reported pursuant to an effective 
transaction reporting plan.” 

®6 See NMS Concepts Release, supra note 91, 50 
FR at 26586-87. F 

®?7 1985 Rule 10a-1 Proposal Resiease, supra note 
é. 


Third, a grant of OTC/UTP is further 
conditioned on applicant exchanges not 
applying their off-board trading 
restrictions to OTC/UTP securities.** A 
final condition to a grant of OTC/UTP is 
that exchange and NASDAQ market 
makers provide comparable telephonic 
access to each other’s market. 


List of Subjects in 17 CFR Part 240 


Reporting and recordkeeping 
requirements, Securities. 


Authority: Secs. 6, 11A, 12{f} of the 
Securities Exchange Act of 1934 {15 U.S.C. 
78E, 78k, 78)). 

Dated: September 16, 1985. 

By the Commission. 


{FR Doc. 85-22698 Filed 9-23-85; 8:45 am] 
BILLING CODE 6010-01 


DEPARTMENT OF THE TREASURY 
Customs Service 

19 CFR Part 175 

[T.D. 85-160] 


Tariff Classification of Certain 
imported Continuous Cast tron Bars; 
Decision on Domestic interested Party 
Petition 


AGENCY: Customs Service, Treasury. 


_ ACTION: Decision concerning a domestic 


interested party petition. 


summanv: Customs has compieted 
review of a petition filed by a domestic 
interested party seeking reclassification 
of certain imported continuous cast-iron 
bars. The bars are currently classified 
under a duty-free tariff provision for 
cast-iron articles which are not alloyed, 
not malleable, and not specially 
provided for elsewhere in the tariff 
schedules. The petitioner seeks 
reclassification under the dutiable 
provision for iron blooms and billets. 
Following review of the petition, 
consideration of the comments received 
in response to notice of receipt of the 
petition, and further study of the matter, 
Customs has concluded that the iron 
bars are properly classified in a dutiable 
provision for articles of iron or steel 
which are not provided for specially. 
DATE: This document will be effective 
with respect to merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after 30 days irom 
the date of publication in the Customs 


98 Off-board trading restrictions generally will not 
apply to OTC/UTP securities because they are Rule 
19c-3 securities. 
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Bulletin, published on October 2, 1985. 
Accordingly. the change is effective 
November 1, 1985. 


FOR FURTHER INFORMATION CONTACT: 
James C. Hill, Classification & Value 
Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, 
DC 20229, (202) 566-8181. 


SUPPLEMENTARY INFORMATION: 
Background 


On July 17, 1984, a notice was 
published in the Federal Regiser (49 FR 
28884), advising the public that Customs 
had received a petition from a domestic 
interested party filed under section 516, 
Tariff Act of 1930, as amended (19 
U.S.C. 1516), requesting that imported 
continuous cast iron bars be reclassified 
under item 606.67, Tariff Schedules of 
the United States (TSUS) (19 U.S.C. 
1202), the provision for iron blooms and 
billets. Merchandise classified under 
this provision is dutiable at the 1985 
column 1 rate of 4.8 percent ad valorem. 
Such merchandise does not qualify 
under the Generalized System of 
Preferences (GSP), 4 program 
established by statute whereby certain 
specified merchandise arriving from 
certain named countries may be entered 
free of Customs duties. See 19 U.S.C. 
2641-2465 and §§ 10.171-10.178, 
Customs Regulations (19 CFR 10.171-10- 
178). 

The merchandise consists of metal 
products which are circular and 
rectangular in cross section, which meet 
the dimensional criteria for “blooms and 
billets” as defined in Headnote 3(b), 
Subpart B, Part 2, Schedule 6, TSUS, 
which are not made of malleable iron 
and, which, therefore, do not meet the 
definition for steel in Headnote 2(g) of 
that same TSUS subpart. The 
merchandise is described in exhibits 
submitted with the petition as cast on 
horizontal machines on which the cross- 
sectional shapes are formed by a water 
cooled graphite die mounted on the side 
of a holding crucible. The bar is drawn 
from the die by short pulls with 
intermediate delays. Static pressure is 
exerted from the crucible bath, and after 
the outer shell leaves the die in solid 
form it is reheated by its internal molten 
core thereby becoming self-annealed. 
The resulting product is fine grained 
with good machining characteristics. 
The petitioner questioned whether iron 
products which are made by a 
continuous casting method and meet the 
dimensional requirements for blooms or 
billets may be properly regarded as 
semifinished articles. 


Analysis of Comment and Discussion of 
Issues 


The only submission received in 
response to the July 17, 1984, notice was 
filed on behalf of an importer of 
continuous cast iron products from. the 
GSP qualifying country. The submission, 
which expressed oppositon to the 
petition, states that continuous cast iron 
products are not semifinished, and, 
therefore, not within the definition for 
blooms and billets in Headnote 3(b), 
Subpart B, Part 2, Schedule 6, TSUS, 
because they emerge from the 
continuous casting process in which 
they are formed without the need for 
further forming operations or heat 
treatments. It is also stated that the term 
“semifinished” as used in the TSUS 
means that further rolling, working, 
forging or heat treatments are required 
on semifinished articles in their 
condition as imported, that this concept 
of what semifinished meant at the time 
of enactment of the TSUS reflected 
trade practices, and that the farmers of 
the TSUS intended to incorporate trade 
practices in TSUS definitions. 
Authorities cited were the Tariff 
Classification Study, Explanatory 
Materials, C.LE. 1/64, Vol. 2, p. 419, and 
the Metallurgical Dictionary, by J. G. 
Henderson (1953), pp. 311 and 313. Also 
cited was the Explanatory Notes to the 
Brussels Nomenclature, Vol. 2, p. 997 
(1966 ed.). 

We have examined the cited sources 
and have determined that the concept of 
what is semifinished under the TSUS 
requires consideration of what must be 
done to merchandise after importation. 
It also requires consideration of what 
was done to merchandise before 
importation, between the time of casting 
and the processing after importation 
which will produce the article or 
material in finished form. See the 
definition in Headnote 2(b), Subpart A, 
Part 2, Schedule 6, in which the TSUS, 
while not defining “semifinished,” 
defines the similar term 
“semimanufactured” in terms of 
merchandise which has been worked 
before importation. See also United 
States v. Kanthal Corporation, 64 CCPA 
89, C.A.D. 1188 (1977), cited in the ° 
submission opposing the petition. 

We find that the foregoing authorities 
are not only persuasive of the argument 
that semifinished products only 
encompass “primary mill products” 
which must be subjected to further 
processing, as stated in the submission 
opposing the petition. They also indicate 
that unworked castings are excluded. 
The merchandise in question fails to 
meet both considerations by its lack of 
working or treatment after the casting- 


extrusion forming process before as well 
as after importation. 

The petitioner counters this 
conclusion by citing legal note 1(ij), 
chapter 72, of the draft Conversion of 
the Tariff Schedules of the United States 
Annotated into the Nonmenclature 
Structure of the Harmonized System in 
which “continuous cast products are 
included under the heading for ‘‘Semi- 
finished products.” This reference, 
however, is to steel products, as well as 
iron products, and presupposes that 
some of them will undergo further 
processing even though formed by 
continuous casting. In this connection, 
while The Making, Shaping and 
Treating of Steel, United States Steel 
Corporation (9th ed., 1971), p. 706, and 
the Summaries of Trade and Tariff 
Information, Schedule 6, Vol. 4, p. 78 
(1967), are cited in the comment 
opposing the petition for the purpose of 
showing that the continuous casting of 
steel eliminates the ingot and primary- 
mill stages of production, that advantage 
of continuous casting is only shown as a 
“possibility.” In any case, the 
Harmonized System is not legislative 
histcry for the TSUS nor otherwise 
recognized as a valid extrinsic aid for 
TSUS construction. 

The issue has been raised as to the 
extent rules of construction relating to 
the tariff classification of products 
invented or developed subsequent to the 
enactment of the TSUS may be 
applicable in this matter. The petition 
and opposing comment indicate the 
continuous casting process was 
developed subsequent to enactment of 
the TSUS. Authorities more or less 
contemporaneous with enactment of the 
TSUS show no indication that the 
concept of casting in any way involved 
a process like what is now called 
continuous casting, a process more like 
an extrusion than casting. For example, 
the Metallurgical Dictionary, supra, at 
p. 60, while defining “casting” in terms 
of several different processes, including 
die casting and pressure casting, 
nevertheless shows that even those 
forms of casting form articles in molds 
and not by an extrusion through dies. 
The chapter on casting in the earlier 8th 
edition (1964) of United States Steel 
Corporation’s The Making, Shaping and 
Treating of Steel, pp. 1006 through 1026, 
also contains no indication that the 


- casting of iron or steel involved a 


process in which molten metal is 
extruded through dies. 

Aside from the fact that new articles 
cannot be brought within the meaning of 
tariff terms as they may have been 
expanded after enactmeni, new articles 
may only come within preexisting tariff 
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terms if they have the same name and 
uses of predecessor products, Polaroid 
Corp., v. United States, 66 Cust. Ct. 116, 
C.D. 4179 {1971}, or if they meet the 
essential resemblance test. Borneo 
Sumatra Trading Co. v. United States, 
64 Cust. Ct. 185, C.D. 3980 (1970). While 
continuous cast iron products may have 
metallurgical characteristics similar to 
ordinary cast-iron products, this 
resemblance does not carry through in 
appearance, where the latter are shaped 
by molding on all surfaces, while the 
former are always shaped by cutting on 
at least two surfaces. 

With respect to the question of 
whether continuous cast iron has the 
same name as cast-iron 
products, it is well established that 
merchandise must be excluded from a 
tariff term if it can only be designated 
by that term by the use of a qualifier. 
United States v. Sandoz Chemical 
Works, Inc., 46 CCPA 115, C.A.D. 711 
(1959); Floral Arts Studios v. United 
States, 49 Cust. Ct. 43, C.D. 2359 (1962), 
app’! dismissed 50 CCPA 97 (1963). 
Accordingly, if continuous cast iron is 
distinguishable from cast iron, it is not 
encompassed under tariff provisions for 
cast iron. 

Whether the two terms are to be 
distinguished, that is, the one with the 
qualifier and the one without, depends, 
in part, upon whether the term “cast 
iron” denotes iron of a particular type, 

. such as grey iron, nodular iron, etc., or 
whether it denotes iron formed by a 
specific casting process using molds. 
Previously, there was no distinction to 
be made since certain types of iron were 
always formed by casting in molds. The 
same types of iron can now be produced 
both by casting in molds as well as by 
continuous casting, although it is not 
shown that the same quality of iron was 
ever produced by casting in molds 
without a subsequent heat treatment. 

view that, in order to have cast 
iron, as opposed to continuous cast iron, 
both specific types of iron 
metallurgically and iron formed by 
“casting in molds” are required, is 
suggested by the definition of “cast 
iron” in Webster's Third New _ 
International Dictionary (unabridged 
ed., 1971). While it may be argued that 
Schedule 6, TSUS, questions are 
controlled by trade practices rather than 
dictionary definitions, which only reflect 
common meanings, in practice, 
“common and commercial meanings 
* * * are presumed to be the same. 

Merry Mary Fabrics, Inc., v. United 
States, 1 CIT 13, 17 (1980). Further, while 
the exhibits submitted in support of the 
petition suggest that the terms “cast 
iron” and “continuous cast iron” are 
used interchangeably, it is not shown 


that there are no commercial 
distinctions between to two. But in the 
final analysis, we find that the answer 
to the question as to whether a 
distinction must be made between the 
two lies in the TSUS itself rather than in 
extraneous considerations. The 
merchandise under consideration is 
excluded from the specific dutiable 
provision for iron bars because that 
provision is limited to wrought products. 
The merchandise under consideration, 
like the cast-iron products which the 
submission opposing the petition claims 
is similar, is typically unwrought. 
However, the TSUS, in its definition of 
“unwrought” in Headnote 3{a), Part 2, 
Schedule 6, specifically excludes 
extruded products. 

Decision on Petition 

For the foregoing reasons, we find that 
continuous cast iron bars constitute 
subsequently developed products not 
within the meaning of the terms 
describing blooms and billets in item 
606.67, TSUS, or cast-iron articles in 
item 657.09, TSUS, as understood at the 
time of enactment of the TSUS, and that 
they are, therefore, properly classifiable 
under the provision for other articles of 
iron or steel, not specially provided for, 
in item 657.25, TSUS, with duty at the 
1985 rate of 6.7 percent ad valorem. 
Accordingly, the petition is allowed to 
the extent it claims there was error in 
the previous duty-free rate for and 
classification of continuous cast iron 
bars under item 657.09, TSUS. Our ruling 
letter of September 14, 1982 {File No. 
803624), in which classification under 
item 657.09, TSUS, was established, is 
hereby modified. The petition is also 
allowed to the extent it is claimed such 
products produced in other than GSP 
beneficiary developing countries are 
dutiable. 

The petition is denied as it relates to 
the claim that continuous cast iron bars 
are classifiable and dutiable under the 
provision for blooms and billets in item 
606.67, TSUS, and as it relates to the 
prevention of duty-free treatment under 
such claimed classification for products 
of beneficiary developing countries. The 
petitioner may further prosecute its 
disagreement with the duty-free rate 
Status of continuous cast iron products 
produced in beneficiary developing 
countries under the GSP by filing a 
notice of intention to contest that duty- 
free status, as provided for in § 175.23, 
Customs Regulations [19 CFR 175.23), 
following notice of this decision. 
Importers adversely affected by the 
change in the tariff classification of 
continuous cast iron bars in the 
document must prosecute disagreements 
with the change under the protest 


procedures in Part 174, Customs 
Regulations (19 CFR Part 174). 
Authority _ 

This notice is published under the 
authority of § 516{b), Tariff Act of 1930, 
as amended (19 U.S.C. 1516(b)), Tariff 
Act of 1930, and § 175.22{a), Customs 
Regulations {19 CFR 175.22{a}). 


Drafting Information 


The principal author of this document 
was Larry L. Burton, Regulations Control 
Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, 
personnel from other Customs offices 
participated in its development. 

Alfred R. De Angelus, 
Acting Commissioner of Customs. 

Approved: August 28, 1985. 

David D. Queen, 

Acting Assistant Secretary of the Treasury. 
[FR Doc. 85-22666 Filed 9-23-85; 8:45 am] 
BILLING CODE 4820-02-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 948 


Permanent State Reguiatory Program 
of West Virginia 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Final rule. 


summary: OSM is announcing the 
Director's decision to extend the 
deadline for the State of West Virginia 
to submit a required amendment to its 
permanent regulatory program 
(hereinafter referred to as the West 
Virginia program), which the Secretary 
of the Interier conditionally approved 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). Gn 
April 23, 1985, OSM amended 30 CFR 
948.16 to require that, no later than June 


: 24, 1985, West Virginia amend its 


program to require that all persons 
responsible for the use of explosives be 
certified (50 FR 15889-15891). By letter 
dated June 24, 1985, West Virginia 
notified OSM that, instead of obtaining 
an Attorney General's opinion on the 
validity of a policy statement, the State 
would begin formal rulemaking within 
60 days to provide that all surface 
blasting (including those operations 
using less than five pounds and those 
involving surface disturbance at 
underground mines) must be done in 
accordance with section 4C of the West 





Virginia surface mining regulations 
which requires that all such persons be 
certified (Administrative Record No. 
WV 661). Therefore, OSM is extending 
the deadline for submission of the 
required amendment until November 26, 
1985. The Federal rules at 30 CFR Part 
948 codifying decisions concerning the 
West Virginia program are being 
amended to implement this action. 
EFFECTIVE DATE: September 24, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Mr. James C. Blankenship, Jr., Director, 
Charleston Field Office, Office of 
Surface Reclamation and Enforcement, 
603 Morris Street, Charleston, West 
Virginia 25301, Telephone: (304) 347- 
7158. 

SUPPLEMENTARY INFORMATION: 


I. Background 


On March 3, 1980, West Virginia 
submitted its proposed permanent 
regulatory program to the Secretary of 
the Interior. On October 22, 1980, 
following a review of the proposed 
program in accordance with 30 CFR Part 
732, the Secretary approved it in part 
and disapproved it in part (45 FR 69249- 
69271). 

West Virginia resubmitted its 
proposed program on December 19, 1980, 
which the Secretary conditionally 
approved on January 21, 1981. 
Information concerning the general 
background of the permanent program 
submission, as well as the Secretary's 
findings, the disposition of comments 
and an explanation of the initial 
conditions of approval of the West 
Virginia program, can be found in the 
January 21, 1981 Federal Register (46 FR 
5915-5956). 

Since then the program has been 
amended several times, including a 
September 20, 1984 amendment 
containing West Virginia’s blaster 
training, examination and certification 
program. In approving this amendment, 
the Director required correction of three 
minor deficiencies (49 FR 36837-36840). 
On November 20, 1984, West Virginia 
submitted proposed regulations and a 
policy statement to resolve these 
deficiencies. The Director approved this 
amendment on April 23, 1985, but 
required the State, no later than June 24, 
1985, to submit an Attorney General's 
opinion that the policy statement 
involved could legally override a 
conflicting regulation, or otherwise 
amend its program to achieve the same 
effect (50 FR 15889-15891). 

By letter dated June 24, 1985, West 
Virginia notified OSM that it had 
decided to resolve the conflict by formal 
rulemaking through the legislative 
process instead of seeking the Attorney 


General's opinion (Administrative 
Record No. WV 661). The letter 
committed the State to begin the- 


_ Tulemaking process within 60 days. 


The issue involves section 4C.01 of the 
State's approved surface mining 
regulations which inappropriately 
relates blasting plan requirements only 
to blasts using more than five pounds of 
explosives. Since section 3.01(A) of the 
State's blasting regulations requires 
certification only of blasting personnel 
who use explosives in accordance with 
the blasting plan, certain blasting 
operations would be exempt from the 
requirement of section 4C.01 that a 
certified blaster be responsible for all 
blasting operations. In addition, since 
section 4C.02 provides that only surface 
mining operations need to prepare 
blasting plans, surface blasting at 
underground mines would not be 
covered. Both of these provisions are 
less effective than the Federal 
regulations at 30 CFR 816.61(c) and 
817.61(c), which require that all surface 
blasting operations be conducted under 
the direction of a certified blaster. 


Il. Public Comment 


The Director solicited public comment 
on the proposed extension in the July 29, 
1985 Federal Register (50 FR 30724- 
30725). Pursuant to section 503(b) of 
SMCRA and 30 CFR 732.17(h)(10)(i), 
comments were also solicited from 
various Federal agencies. 

No comments were received during 
the public comment period, which 
closed August 28, 1985. 


III. Director’s Determination 


The Director has determined that an 
extension of the deadline to submit the 
amendment required by 30 CFR 
948.16(a) is warranted because of the 
change in nature of the State's planned 
submission and because the State has 
promised to promptly submit the 
proposed regulation changes. Therefore, 
to allow West Virginia sufficient time to 
draft the proposed regulatory changes 
and complete the initial procedural 
stages of formal rulemaking, the Director 
is extending the amendment submission 


‘ deadline until November 26, 1985. 


IV. Additional Determinations 


1. Compliance With the National 
Environmental Policy Act 


The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 


1 


38652 Federal Register / Vol. 50, No. 185 / Tuesday, September 24, 1985 / Rules and Regulations 


2. Executive Order No. 12291 and the 
Regulatory Flexibility Act 


On August 28, 1981, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4, 7 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, for this action, 
OSM is exempt from the requirement to 
prepare a Regulatory Impact Analysis, 
and this action does not require 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seqg.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


3. Paperwork Reduction Act 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 948 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: September 16, 1985. 

Jed D. Christensen, 
Acting Director, Office of Surface Mining. 


PART 948—WEST VIRGINIA 


30 CFR Part 948 is amended as 
follows: 

1, The authority citation for Part 948 
continues to read as follows: 


Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq.). 


2. 30 CFR 948.16 is amended by 
revising the introductory text and 
paragraph (a) to read as follows: 


§ 948.16 -Required program amendments. 

Pursuant to 30 CFR 732.17, West 
Virginia is required to submit the 
following proposed program 
amendments by the dates specified: 

(a) By November 26, 1985, West 
Virginia must submit copies of proposed 
regulations or otherwise propose to 
amend its program to provide that all 
surface blasting operations (including. 
those’using less than five pounds and 
those involving surface activities at 
underground mining operations) shall be 
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conducted under the direction of a 
certified blaster. 

* - * * * 

[FR Doc. 85-22725 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-05-M 


VETERANS ADMINISTRATION 
38 CFR Part 19 


Appeals Regulations; Rules of Practice 


AGENCY: Veterans Administration. 


ACTION: Final regulatory amendments; 
correction. 


SUMMARY: This document corrects 
typographical errors in the rules of 
practice regulations which were 
published in the Federal Register of 
September 11, 1985, on pages 36992- 
36994. , 
EFFECTIVE DATE: October 11, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Celia Fasone, Paperwork Management 
and Regulations Service, (202) 389-2340. 


Dated: September 18, 1985. 


Nancy C. McCoy, 
Chief, Directives Management Division. 


§ 19.187 [Corrected] . 

1. On page 36993 of the Federal 
Register of September 11, 1985, third 
column, § 19.187, in paragraph (b) the 
phrase “additional evidence as it is 
required,” should be corrected by 
removing the word “it”. 


§ 19.201 [Corrected] 

2. On page 36994 of the subject issue, 
§ 19.201, in paragraph (b) the phrase 
“respect to the issues or issues to 
which,” should be corrected by making 
the first “issues” singular. 
[FR Doc. 85-22760 Filed 9-23-85; 8:45 am] 
BILLING CODE 8320-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 1 
[General Docket No. 79-144; FCC 85-467] 


Consideration of Biological Effects of 
Radiofrequency Radiation and the 
Potential Effects of a Reduction in the 
Allowable Level of Radiofrequency 
Radiation; Postponement of Effective 
Date 


AGENCY: Federal Communications 
Commission. 

SUMMARY: This Memorandum Opinion 
and Order postpones until January 1, 
1986, the effective date of an 
amendment to § 1.1305 of the 


Commission's Rules implementing the 
National Environmental Policy Act of 


‘1969 (NEPA). Under NEPA the 


Commission is required to consider 
whether its actions have a significant 
effect on the quality of the human 
environment. The amendment satisfies 
that requirement with respect to 
radiofrequency electromagnetic 
radiation. 


EFFECTIVE DATE: The effective date of 

§ 1.1305(d), as published at 50 FR 11151, 
March 20, 1985 is postponed until 
January 1, 1986. 


ADDRESS: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 

Dr. Robert Cleveland, Office of Science 
and Technology, Federal 
Communications Commission, 
Washington, DC 20554, (202) 632-7040 

Mr. Stephen Klitzman, Office of 
Congressional and Public Affairs, 
Federal Communications Commission, 
Washington, DC 20554. 


Memorandum Opinion and Order 


In the matter of Responsibility of the 
Federal Communications Commission to 
consider biological effects of radiofrequency 
radiation when authorizing the use of 
radiofrequency devices. Potential effects of a 
reduction in the allowable level of 
radiofrequency radiation of FCC authorized 
communications services and equipment. 
Gen. Docket No. 79-144. 

Adopted: August 12, 1985. 

Released: August 22, 1985. 


By the Commission. 


1. Before us are petitions for partial or 
limited reconsideration and clarification 
of the Report and Order that amended 
our environmental rules to provide for 
evaluation of human exposure to 
radiofrequency (RF) radiation emitted 
by certain Commission regulated 
facilities. Petitioners, National 
Association of Broadcasters (NAB) and 
TV Broadcasters All Industry 
Committee (the Committee) are 
generally supportive of the thrust of that 
decision, but they seek reconsideration 
or clarification with respect to public 
participation in the preparation of a 
technical bulletin, the content of the 
bulletin, the treatment of broadcasters 
at multiple transmitter sites, and the 
effective date of the rule change.' They 


1 Comments generally supporting the NAB 
petition were filed by Corporation for Public 
Broadcasting (CPB), GTE Corporation (GTE), and . 
KONG-TV, Inc. Comments supporting both the NAB 
and the Committee's petition were filed by the 
Electromagnetic Energy Policy Alliance (EEPA). 


also seek a Commission policy 
statement regarding preemption of 
certain nonfederal actions. This order 
grants reconsideration in part by 
changing the effective date to January 1, 
1986. 


Background 


2. After several years of study, we 
concluded that our environmental 
processing rules implementing the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4321, et seq. (1976) 
(NEPA), should be amended to add a 
new category of major action covering 
RF radiation.2 We adopted as a 
processing guideline for evaluating 
environmental impact the “Radio 
Frequency Protection Guides” adopted 
by the American National Standards 
Institute (ANSI) in 1982.4 In doing so, we 
concluded that we could indeed 
recognize and use’as a guideline a 
technically sound standard put forth by 
a reputable and competent standard- 
setting organization, although we do not 
have the jurisdiction or the expertise to 
develop a standard ourselves. Based 
upon the record before us, we selected 
the ANSI standard and made it 
applicable as a processing guideline to 
several services. The new guideline will 
apply to radio and television broadcast 
stations licensed or authorized under 
Part 73, experimental broadcast stations 
and low power TV stations authorized 
under Subparts A & G, of Part 74, 
transmitting satellite earth stations 
authorized under Part 25, and 
experimental radio stations authorized 
under part 5. 

3. Because we are relying on 
guidelines developed and defined by a 
standard-setting organization, we did 
not believe we should rewrite or modify 
those guidelines. We selected the ANSI 
standard in part because it does not 
require interpretation as to its 
applicability, and because the standard 
itself incorporates certain meas-rement 
guidelines. We then placed 
responsibility for demonstrating 
compliance with the standard on the 
applicant. 

4. However, we récognized that the 
ANSI standard did not answer all 


2 Notice of Inquiry, General Docket No. 79-144, 72 
FCC 2d 482 (1979); Notice of Propcsed Rule Making, 
General Docket No. 79-144, 89 FCC 2d 214 (1982); 
Report and Order, General Docket No. 79-144, 50 FR 
11151 (1985). 

3 ANSI C95.1-1982 (revision of ANSI C95.1-1974). 
Copyright 1982 by the Institute of Electrical and 
Electronics Engineers, Inc., New York, NY 10017. 
Copies of the ANSI recommendations are available 
from the American National Standards institute, 
1430 Broadway, New York, NY 10018, or from 
Standard Sales—IEEE, 445 Hoes Lane, Piscataway, 
NJ 08854. 
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questions about determining compliance 
and that licensees and applicants could 
benefit from guidance in evaluating their 
facilities. We promised that the staff 
would develop an advisory bulletin to 
provide both information and guidance 
in this respect. 


Preparation of the Builetin 


5. Petitioners have asked that we 
establish a process for seeking public 
comment about the bulletin, including 
comment on a draft of the bulletin. This 
request reflects Petitioners’ concern 
with the impact the new processing 
guidelines may have on broadcasters. 
Petitioners point to the burden and cost 
applicants may bear in making an 
analysis of their signal levels in areas 
accessible to the public, and they raise 
concern about the possible 
consequences of their findings. The 
petitions also reflect a desire to add as 
much certainty into the process as 
possible. Thus, Petitioners argue that the 
bulletin is or should be more than the 
technical advisory document we had 
originally contemplated. 

6. We share Petitioner's concern about 
minimizing the burden of compliance 
and about providing as much 
information as possible to assist in 
evaluating compliance. Our staff has 
welcomed information and suggestions 
from the public. As Petitioners note, the 
Office of Science and Technology issued 
a public notice on April 15, 1985, 
requesting technical input from the 
public by June 30, 1985. This request was 
directed to the four basic areas the 
bulletin will cover. These are: 

(1) General information on the rule, 
FCC procedures, and the ANSI standard 
and its interpretation. 

(2) Methods of predicting field 
intensities around typical antennas, 
including calculations and computer- 
generated curves of field strength or 
power density vs. distance. 

(3) Information on measurement 
techniques and procedures, including 
available instrumentation and potential 
problems. 

(4) Methods for minimizing or 
eliminating potential exposure 
problems.‘ 

7. We believe that Petitioners’ concern 
that we receive whatever technical help 
the public or the affected industries can 
give us has already been met. Since the 
bulletin will not establish or change 
policy, we do not believe that we need 
to go farther by creating a more formal 
proceeding for comment on drafts of the 


‘Public Notice, “FCC Seeks Technical Input 
Regarding Development of Bulletin on Compliance 
with Radiofrequency Radiation Amendment”, 
Mimeo No. 3911, April 15, 1985: 


bulletin. The policy decision to establish 
a threshold for review and to base that 
threshold on the ANSI standard was 
made in the Report and Order and will 
not be modified by the bulletin. The 
bulletin also will not make rules or 
prescribe any mandatory procedures. It 
will provide information about ways an 
applicant may evaluate field intensities 
in areas accessible to people. For 
situations where predictions are 
appropriate, it will provide equations 
and other aids to make predictions as 
simple as possible. To this end, our staff 
has been working closely with the 
Environmental Protection Agency to 
translate computer models into easily 
read figures and tables. The bulletin 
also will provide as much information as 
possible about measurement procedures 
and potential problems. This should be 
helpful for situations where predictions 
may not be accurate enough or where 
predictions may not be appropriate. One 
example might be a multiple transmitter 
site. While the bulletin is intended to be 
as helpful as possible, there is no single 
approach to measurements that is 
appropriate for every situation and, 
thus, there is no way to eliminate the 
need for judgment and expertise on the 
part of the broadcasters or their 
consultants. Nor is there any way to 
eliminate all possibility of error in the 
evaluations. We expect to gain 
experience in this area just as 
broadcasters and other potential 
applicants will. As our knowledge 
increases in this quickly changing field, 
our staff likely will make revisions to 
the bulletin. 


Multiple Transmitter Sites 


8. NAB also requests that emitters at 
multiple transmitter sites be treated as 
single emitters, without regard to the 
level of signal from other sources. Then 
the affected broadcasters could make 
predictions of their signal levels rather 
than have to take measurements. NAB 
simply points to fairness to broadcasters 
who have either built facilities before 
this guidance was adopted or whose 
plans for new or modified facilities may 
be affected by other emitters already 
operating at the site. However, NAB 
doesn’t provide new information to 
support this request for a change in the 
Commission’s decision. 

9. While we seek to be as 
accommodating as possible when rule 
changes may adversely affect existing 
operations, we don’t believe we have 
the basis here for the-requested change. 
NEPA, the statute governing our 
decision, applies to all applications for 
major actions as defined by the resulting 
impact on the environment from the 
action. NEPA does not make any 


distinction between applicants for 
facilities that share transmitter sites and 
applicants for facilities that do not. 
More important to our decision, 
however, is the reason we believe NEPA 
applies in the first place, i.e., that 
excessive exposure may create health 
risks over time. The level of RF 
radiation is a critical factor, not whether 
the level is created collectively by a 
group of stations at a multiple 
transmitter site that individually may be 
operating within acceptable limits. For 


-each of these reasons, we do not believe 


we should reconsider our Report and 
Order to allow stations located at 
multiple transmitter sites to evaluate 
their signals without any consideration 
of the overall RF radiation environment. 


Effective Date 


10. NAB has also requested that the 
effective date of our new RF radiation 
processing guideline be postponed so 
that affected entities will have time for 
digesting the information in the bulletin 
before having to evaluate compliance 
with the new guideline. NAB 
recommends making the rule effective 
on June 1, 1986, the date television 
stations will begin submitting renewal 
applications or, in the alternative, at 
least 90 days after the bulletin is issued. 


_ The comments on this request are 


mixed, with the Committee supporting 
an extension if necessary, EEPA 
supporting an extension for 90 days, and 
GTE urging rapid completion of the 
bulletin so that an extension can be 
avoided. 

11. We expect the bulletin to be ready 
by about October 1, 1985, the effective 
date originally established in our Report 
and Order. But, we agree with NAB that 
those affected by our decision should 
have a reasonable amount of time to 
study the bulletin and evaluate their 
situation before having to file 
information about compliance with us. 
We also share GTE’s concern that 
delaying the effective date creates 
problems. We see no reason for waiting 
until June, 1986, before implementing our 
processing guidelines. Therefore, we will 
postpone the effective date until January 
1, 1986. This is a date certain for which 
those affected can begin planning now, 
and it should allow sufficient time for 
analysis by affected entities.5 


* Although GTE ‘is concerned about the vacuum 
resulting from the lack of a federal standard, we do 
not think the slight delay in implementing our 
processing guideline should adversely affect the 
public or the industries subject to the guidelines. 
The Commission's decision to use ANSI as a 
processing guideline at this time is unchanged. 
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Federal Preemption 


12. Finally, NAB points to the problem 
of possible inconsistent treatment of 
radiofrequency exposure issues as a 
result of the Commission's use of ANSI 
and the use of other standards at the 
nonfederal level. NAB asks that we deal 
with this by issuing a policy statement 
setting forth our “intention to preempt 
arbitrary, nonfederal radiation 
regulations which would unduly burden 
electronic communications”.* NAB also 
asks that we “urge” nonfederal 
authorities to eliminate restrictions more 
stringent than those from the ANSI 
standard. CPB and EEPA support this 
request. GTE supports the policy 
statement but acknowledges that the 
guidelines used by the Commission may 
change. KONG-TV, Inc., describes in 
detail the delays it has experienced in 
receiving a zoning permit to build its 
FCC authorized UHF-TV station 
because of zoning board actions 
concerning RF exposure standards.” 
None of the parties, however, has 
described either the legal basis for 
Commission preemption at this time or, 
from a more practical standpoint, how 
the policy statement would be 
effectively implemented. 

13. As we said in the Report and 
Order, we believe that the preemption 
issue is beyond the scope of this 
proceeding. We remain concerned about 
nonfederal actions that may improperly 
affect telecommunications services, and 
we reaffirm our intention to consider on 
an ad hoc basis nonfederal RF radiation 
standards adversely affecting a 
licensee's ability to engage in FCC- 
authorized activities. However, we are 
not prepared here to define the basis for 
preemption or intervention. 


Conclusion 


14. In conclusion, we are postponing 
for three months the effective date of the 
amendment to our rules implementing 
NEPA with respect to assessing possible 
exposure to RF energy. This is an 
adequate balance of the need for time to 
study the impact of our rules and the 
need to begin implementation as quickly 
as possible. 


® National Association of Broadcasters’ Petition 
for Partial Reconsideration, General Docket No. 79- 
144, filed April 19, 1985, at 13. 

7 At the request of the Commission and with 
Commission assistance, the Environmental 
Protection Agency (EPA) recently surveyed the 
electromagnetic environment at Cougar Mountain, 
Washington, the site of the proposed KONG-TV 
transmitter. RF radiation levels in accessible areas 
were documented in order to determine whether a 
potential health hazard may exist at the Cougar 
Mountain antenna farm. The results of this study 
will be described in a report to be submitted by EPA 
to the FCC later this year. 


15. However, we are not reconsidering 
the other points raised by the 
petitioners. We do not believe the 
implementation of our processing 
guidelines should be further delayed by 
turning the development of an advisory 
bulletin into a notice and comment 
proceeding. As noted above, our staff is 
already receiving substantial public 
input. Since the purpose of the bulletin 
is to provide information and facilitate 
analysis, not establish or modify any 
Commission rule or policy, this informal 
method of seeking input is suitable. We 
also do not believe that this proceeding 
is appropriate for addressing the 
question of preemptive action should 
any nonfederal bodies use standards 
more stringent than the ANSI standard 
we are using as a guideline in our 
assessments. While we do net condone 
arbitrary actions that adversely affect 
telecommunications services, we do not 
believe the record here is satisfactory 
for answering the legal and practical 
questions we must answer before we 
consider preemptive action across the 
board 


Ordering Clauses 


16. Accordingly, it is ordered that, 
pursuant to sections 4(i), 4(j), and 303(r), 
of the Communications Act of 1934 as 
amended, 47 U.S.C. 154(i), 154{j), and 
303(r), the petitions for limited or partial 
reconsideration and clarification are 
granted to the extent set forth in this 
Memorandum Opinion and Order, and 
are otherwise denied. 

17. It is further ordered that the 
effective date for implementing new 
subsection (d) to § 1.1305 of the 
Commission's Rules is postponed until 
January 1, 1986. 

18. Further information on this matter 
may be obtained by contacting Dr. 
Robert Cleveland, Office of Science and 
Technology, (202) 632-7040 or Mr. 
Stephen Klitzman, Office of 
Congressional and Public Affairs, (202 
632-6405. . 
Federal Communications Commission. 
William J. Tricarico, 

Secretary. 
[FR Doc. 85-22801 Filed 9-23-85; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Parts 1, 13, 74, 83 and 99 


Verification Cards, Technical 
Amendments and Correction 


AGENCY: Federal Communications 
Commission. 


ACTION: Final Rule and Correction. 


SUMMARY: This action eliminates the 
references to verification cards (former 
FCC Form 758-F) throughout the 
Commission's rules. Following the 
adoption of FR Docket 85-731, the 
Commission ceased issuing these cards. 
This action also corrects the erroneous 
verification card form number referred 
to in FR Docket 85-731, published on 
January 10, 1985, 50 FR 1215. This action 
is taken pursuant to the Commission's 
policy of continually reviewing its rules 
and regulations to eliminate those which 
are no longer.necessary. Deletion of 
verification card references from 
Commission rules will assure that the 
rules remain timely and accurate. 
EFFECTIVE DATE: October 25, 1985. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Damon Martin, Field Operations Bureau, 
Federal Communications Commission, 
Washington, DC 20554, (202) 632-7240. 
SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Parts 1, 13, 74, 
83, and 99 


Radio, Television. 


Order 


In the matter.of amendment of Parts 1, 13, 
74, 83, and 99, Eliminate References to 
Verification Cards and Correction of Order 
Eliminating Verification Cards. 

Adopted: September 12, 1985. 

Released: September 18, 1985. 


Introduction 


1. By this Order, the Commission is 
amending its rules to delete references 
to verification cards (Form 758-F}, 
which the Commission no longer issues. 
This Order also corrects the erroneous 
form number used to refer to such cards 
in FR Docket 85-731. 


Background 

2. In 1984, the Commission adopted 
General Docket 83-322. That Report and 
Order amended Commission Rule 
§ 13.70 to clarify that commercial radio 
operator licensees were only prohibited 
from duplicating their license documents 
for fraudulent purposes.’ License 
holders were thus permitted to copy 
their documents to prove their licensee 
status. This obviated the need for the 
Commission to continue issuing 
verification cards (FCC Form 758-F) for 
the same purpose. As a result, in 
January 1985, the Commission released a 
Final Rule stating that it would no 
longer issue verification cards.? 


'See, Report and Order, General Docket No. 83- 
322, 49 FR 20658, at para. 34, 96 FCC 2d 1123. 

2See Final Rule, FR Docket No. 85-731, 50 FR 
1215. 





The summary of that Final Rule 
erroneously referred to verification 
cards as FCC Form 756, when they were 
actually FCC Form 758-F. FCC Form 756 
is the application form that was filed to 
receive verification cards. FCC Form 
758-F is the verification card document 
itself. 

3. Since the Final Rule eliminating 
verification cards was issued, it was 
discovered that eight other sections of 
the Commission's rules refer to such 


4. This Order eliminates the various 
references to verification cards (Form 
758-F) which appear throughout 
Commission rules. Since the 
Commission no longer issues such cards, 
rule sections that mention the cards are 
unnecessary, inaccurate and obsolete. 
This action will assure the continuing 
textual accuracy of Commission rules, 
and is consistent with a major 
Commission goal of eliminating 
unnecessary regulations. 

5. In the summary of FR Docket 85-731 
located on page 1215 in the issue of 
Thursday, January 10, 1985, make the 
following correction: 

In the first column, in the third line of 
the summary, the words now reading 
“verification cards (Form 756)” should 
read “verification cards (Form 758-F)”. 


Order 


6. Because this correction and these 
amendments do not affect the privileges 
of commercial radio operator licensees, 
these changes constitute only minor 
amendments to our rules. The public is 
not likely to be interested in such minor 
amendments. Therefore, we find for 
good cause that compliance with the 
notice and comment procedures of the 
Administrative Procedure Act is 
unnecessary. See 5 U.S.C. 553{b){B}. 

7. These changes benefit the public by 
providing them with accurate rule texts. 
Therefore, we find for good cause that 
compliance with the notice procedure of 
the Administrative Procedure Act is 
unnecessary. See 5 U.S.C. 553(d)(3). 

8. Authority of these actions is 
contained in sections 4{i) and 303({r) of 
the Communications Act of 1934, as 
amended, and § 0.231(d) of the 
Commission’s rules. 

9. In view of the above, it is ordered 
that the following sections of the 
Commission's rules are amended 
according to the attached appendix, 
effective October 25, 1985; §§ 1.1117, 
13.72, 13.74, 74.165, 74.664, 74.965, 83.165, 
and 99.41. 

10. It is further Ordered that FR Docket 
85-731 is corrected according to 
paragraph five of this Order. 


Federal Communications Commission. 
Edward J. Minkel, 
Managing Director. 
Appendix 
Parts 1, 13, 74, 83 and 99 of Chapter I 


of the Code of Federal Regulations are 
amended as set forth below. 


PART 1—{AMENDED] 


§ 1.1117 [Amended] 
Paragraph § 1.1117(a)(5) is removed. 


PART 13—[AMENDED] 


§ 13.72 [Amended] 
Section 13.72 is revised to read as 
follows: 


§ 13.72 xhibiting signed copy of 
application. 


Any commercial radio operator who 
has made a request for either: 

(a) A duplicate or replacement 
operator license or permit; or 

(b} An operator license or permit 
renewal; or 

(c) An endorsement; or 

(d) A higher class license or permit 
must exhibit a signed copy of their 
application submitted to the 
Commission in lieu of their original 
document. 
§ 13.74 [Amended] 

Paragraph 13.74(c) is tevised to read 
as follows: 

(c) Licensed commercial radio 
operators who are: 

(1) On duty; and 

(2) Either in charge of transmitting 
systems, or performing service, 
maintenance or inspection duties on 
such systems; and 

(3) In a station where the rules 
governing that service do not require 
posting 
must have their radio operator license or 
permit document, or a photocopy of such 
document on their person and available 
for inspection upon request by a 
Commission representative. 


PART 74—[ AMENDED] 


§$74.165 [Amended] 

Paragraph § 74.165(b) is revised to 
read as follows: 

(b) Absent the following exception, 
station operators must post their original 
operator's license at the place where 
they are on duty. When a station 
operator's original license document is: 

(1) Posted at another station; and 

(2) Posted according to the rules 
governing that class of station; and 
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(3) Available at such station for 
inspection by Commission 
representatives 
a photocopy of the operator's license 
document may be posted instead. 
Photocopies of license documents may 
also be posted in licensed portable or 
mobile operation stations. 


* * * * * 


§ 74.664 [Amended] 

Section 74.664(b) is revised to read as 
follows: a, 

(b) The operator license of each 
station operator must be posted where 
the operator is on duty. A photocopy of 
the operator’s license may be posted at 
the television auxiliary broadcast 
station when: 

{1) The station operator's original 
license is posted at another radio 
transmitting station; and 

(2) Such license is posted according to 
the rules governing that class of station: 
and 

(3) The license remains available for 
inspection by Commission 
representatives. 

If a television auxiliary broadcast 
station is licensed for mobile operations, 
its operator(s) may either post their 
original operater’s license, or carry @ 
photocopy of such license on their 
person. 


* » * * * 


§ 74.965 [Amended] 

Paragraph § 74.965{d) is revised to 
read as follows: 

(d) Station operators must post their 
original operator's license at the place 
where they are on duty, except under 
certain circumstances. Station operators 
may post photocopies of their licenses 
instead of originals when their original 
license is: 

(1) Pested at another station; and 

(2) Posted according to the rules 
governing that class of station; and 

(3} Available for inspection by 
Commission representatives. 
Operators who are on duty and hold 
card form (not diploma form) permits 
must keep their permits on their person 
and not post them. 


* * * * * 


PART 83—[ AMENDED} 


§ 83.165 [Amended] 

Paragraph § 83.165(b) is revised to 
read as follows: 

(b} Operators who hold Restricted 
Radiotelephone Operator Permits may, 
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in lieu of posting, have their permit or a 
photocopy of their permit on their 
person and immediately available for 
inspection by Commission 
representatives when they are operating 
either of the following: 

(1) A station which is not required for 
the vessel under any statute or treaty 
that binds the United States; or 

(2) Any class of ship station when the 
operator is only aboard to service the 
ship’s radio equipment; or 

(3) Any portable station. 


PART 99—{ AMENDED] 


$99.41 [Amended] 

Paragraph § 99.41(b) is revised to read 
as follows: 

(b) Operators controlling emissions of 
licensed stations in the Disaster 
Communications Service must keep an 
original or a photocopy of their radio 
operator license either (1) on their 
person, or (2) immediately available at 
the station being operated. 


* * » * * 
[FR Doc. 85-22691 Filed 9-23-85; 8:45 am] 
BILLING CODE 6712-01- 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for international Development 
48 CFR Part 734 
[AIDAR Notice 85-9} 


Major System Acquisition 


AGENCY: Agency for International 
Development. 


ACTION: Final rule. 


SUMMARY: The AID Acquisition 
Regulation (AIDAR) is being amended to 
implement Part 34, Major System 
Acquisition, of the Federal Acquisition 
Regulations (FAR). 

EFFECTIVE DATE: September 24, 1985. 
FOR FURTHER INFORMATION CONTACT: 
M/SER/CM/SD/POL, Ms. C. R. 
Eldridge, telephone (703) 235-9107. 
SUPPLEMENTARY INFORMATION: This 
AIDAR Notice amends the AIDAR to 
establish Agency criteria for the 
designation of procurements as major 
system acquisitions. 

Since this AIDAR Notice will not have 
any significant impaet on AID 
contractors or the general public, this 
Notice is not considered “significant” 
under OFPP Policy Letter 83-2, or FAR 
1.303(b) and 1.501; and therefore, public 
comments have not been solicited. 

This AIDAR Notice does not establish 
or modify any collection of information 


. 


requirements subject to the Paperwork 
Reduction Act. 

As required by the Regulatory 
Flexibility Act, it is hereby certified that 
this AIDAR Notice will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 48 CFR Part 734 
Government procurement. 


Title 48, Chapter 7 of the Code of 
Federal Regulations is amended by 
adding a new Part 734 as follows: 


PART 734—MAJOR SYSTEM 
ACQUISITION 


Authority: Sec. 621, Pub. L. 87-195, 75 Stat. 
445, (22 U.S.C. 2381) as amended; E.O. 12163, 
Sept. 29, 1979, 44 FR 56673; 3 CFR 1979 Comp., 
p. 435. 


734.003 Responsibilities. 

AID policy regarding major system 
acquisitions is to follow the procedures 
contained in FAR Part 34 and in OMB 
Circular A-109. In order for an 
acquisition to be considered a major 
system, AID has determined that the 
total estimated lifetime cost must be in 
excess of $15 million. 


Dated: September 12, 1985. 
Joha F. Owens, 
AID Procurement Executive. 
[FR Doc. 85-22681 Filed 9-23-85; 8:45 am] 
BILLING CODE 6116-01-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
48 CFR Parts 1414, 1433 and 1452 


Bid Protest Regulations 


AGENCY: Office of the Secretary, Interior. 
ACTION: Interim final rule. 


SUMMARY: This rule implements revised 
procedures for filing protests with the 
General Accounting Office (GAO) and 
new procedures for filing automatic data 
processing protests with the General 
Services Administration Board of 
Contract Appeals (GSBCA) as required 
by the Competition in Contracting Act of 
1984. This rule is based on revisions 
made to the Federal Acquisition 
Regulation (FAR) to implement the new 
protest procedures under Federal 
Acquisition Circular (FAC) 84-6 dated 
January 15, 1985, and FAC 84-9 dated 
June 20, 1985. 

DATES: The effective date of this rule is 
September 24, 1985, in order to effect 
timely implementation of the protest 
procedures. Comments must be received 
on or before October 24, 1985. 


ADDRESS: Interested parties shouid 
submit written comments to Mr. William 
Opdyke, Room 5512, Office of 
Acquisition and Property Management, 
Department of the Interior, 18th and C 
Streets, NW., Washington, DC 20240. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Opdyke, Chief, Branch of 
Policy and Regulations, Office of 
Acquisition and Property Management, 
Department of the Interior; Washington, 
DC 20240, telephone (202) 343-3433. 


SUPPLEMENTARY INFORMATION: The 
Department has determined that this 
rule concerns agency procedures. 
Further, these procedures are required 
for the Department's implementation of 
the new protest procedures established 
by Pub. L. 98-369. Prior notice and 
opportunity for public comment on this 
rule would be impracticable and 
contrary to the public interest in view of 
the need to implement the new protest 
procedures in as timely a manner as 
possible. In accordance with 5 U.S.C. 
553(b) (A) and (B), the Department has 
determined that prior notice and 
comment may be omitted. On the same 
basis, the Department has found good 
cause to make these regulations 
effective upon publication under 5 
U.S.C. 553(d)}{3}. 


Public Comment 


Section 22 of the Office of Federal 
Procurement Policy Act, 41 U.S.C. 
418(b), requires a 30 day notice and 
comment period for significant 
procurement regulations. Section 22{d) 
provides for the waiver of that period if 
urgent and compelling circumstances 
make compliance impracticable. In such 
cases, the regulation may be effective on 
a temporary basis where provision is 
made for a 30 day public comment 
period beginning on the date of notice of 
the temporary regulation. The 
Department has determined that the 
need to implement the new protest 
procedures in a timely manner 
constitutes urgent and compelling 
circumstances permitting the issuance of 
this regulation on a temporary basis 
with provision for a 30 day confment 
period. 


Primary Author 
The primary author of this rule is Mr. 
William Opdyke, Office of Acquisition 


and Property Management, telephone 
(202) 343-3433. 


Executive Order 12291, Paperwork 
Reduction Act, and Regulatory 
Flexibility Act 

The Department has determined that 
this rule is not a major rule under 
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Executive Order 12291 and certifies that 
it will not have a significant economic 
effect on a substantial number of small 
entities. The only additional 
requirement imposed by this rule is the 
procedure for transmitting a copy of the 
protest to the Office of the Solicitor 
when the protest.is served on the 
contracting officer. This rule does not 
contain information collection 
requirements which require approval by 
the Office of Management and Budget. 


List of Subjects in 48 CFR Parts 1414, 
1433, and 1452 


Government procurement. 


For the reasons set out in the 
premable, Chapter 14 of Title 48 of the 
Code of Federal Regulations is amended 
as set forth below. 


Dated: August 13, 1985. 
Gerald R. Riso, 
Assistant Secretary of the Interior. 

1. The authority citation for 48 CFR 
Parts 1414, 1433, and 1452 continue to 
read as follows: 


Authority: Sec. 205(c), 63 Stat. 390 40 U.S.C. 
486(c), and 5 U.S.C. 301. . 


PART 1414—FORMAL ADVERTISING 


Subpart 1414.4—Opening of Bids and 
Award of Contract 


1414.407-8 Protests against award. 
[Amended] 

2. Section 1414.407-8 is amended by 
removing paragraphs (a) through (d) and 
inserting in their place the statement 
“See Subpart 1433.1—Protests.” 


3. Part 1433 is amended by revising 
the title of the part; redesignating 
sections 1433.003 through 1433.014 as 
sections 1433.203 through 1433.214, 
respectively in a new Subpart 1433.2; 
adding a new Subpart 1433.1; removing 
the citation “33.003(b)" in newly 
redesignated section 1433.203({a)} and 
inserting in its place “33.203(b)"; 
removing the citations “33.011(a)(4)" and 
“33.011(a)(4)(v)" in the first sentence of 
newly redesignated section 1433.211 and 
inserting in their place “33.211(a)(4)” 
and “33.2T1(a)(4)(v)", “33.211(a)(4)(v)” 
respectively. The table of contents for 
the part and the text of the new Subpart 
1433.1 are set forth below: 


PART 1433—PROTESTS, DISPUTES, 
AND APPEALS 


Subpart 1433.1—Protests 


Sec. 

1433.102 
1433.103 
1433.104 
1433.105 
1433.106 


General. 

Protests to the agency. 
Protests to GAO. 
Protests to GSBCA. 
Solicitation provision. 


Subpart 1433.2—Disputes and Appeals 

1433.203 Applicability. 

1433.203-70 Interior Board of Contract 
Appeals. 

1433.209 Suspected fraudulent claims. 

1433.211 Contracting officer's decision. 

1433.212 Contracting officer's duties upon 
appeal. 

1433.214 Contract clause. 

Authority: Sec. 205(C), 63 Stat. 390; 40 
U.S.C. 486{c), and 5 U.S.C. 301. 


Subpart 1433.1—Protests 


1433.102 General. 

The Office of the Solicitor shall be 
responsible for handling bid protests 
filed with the General Accounting Office 
(GAO) or for bid protests concerning 
automatic data processing (ADP) 
acquisitions filed with the General 
Services Administration Board of 
Contract Appeals (GSBCA). All 
communications relative to protests 
filed with GAO or GSBCA shall be 
coordinated with the Assistant Solicitor 
for Procurement and Patents. 


1433.103 Protests to the agency. 

For protests filed with a bureau or 
office and received before award, the 
contracting office shall obtain the advice 
of the Assistant Solicitor for 
Procurement and Patents before making 
the determination under FAR 33.103(a). 


1433.104 Protests to the GAO. 

(a) General. A protestor shall furnish 
a copy of its complete protest 
simultaneously to the officials 
designated in the provision at 1452.233- 
2, Service of Protest, as prescribed in 
1433.106. 

(b) Notice of Protest. Upon being 
telephonically advised by the GAO of 
the receipt of a protest before or after 
award, the Office of the Solicitor shall 
inform the appropriate contracting 
activity which shall immediately notify 
the contracting officer and request 
preparation of the protest report 
required by FAR 33.104(a)(2). For 
protests concerning ADP acquisitions, 
the Office of the Solicitor shall also 
inform the Director, Office of 
Information Resources Management, 


* who, in turn, shall notify the appropriate 


bureau Information Resources 
Management (IRM) contact and GSA 
official. As required by FAR 33.104(a)(3) 
and 4 CFR 21.3, the contracting officer 
shall promptly notify all interested 
parties, including offerors (or the 
contractor if the protest is after award) 
involved in or affected by the protest, 
that a protest has been filed with the 
GAO and the basis for the protest. A 
written record of such notification shall 
be placed in the contract file. After 
receiving a copy of the protest from 


GAO and its request for an 
administrative report, the Office of the 
Solicitor will promptly-furnish the same 
to the contracting activity involved 
which shall, in turn, promptly transmit 
copies to the contracting officer. The 
contracting officer shall promptly 
transmit by letter a copy of the protest 
to all interested parties previously 
notified and include a statement 
requiring furnishing of views and 
information directly to the GAO. Copies 
of such cover letters shall be sent 
concurrently to the Assistant Solicitor 
for Procurement and Patents. Cover 
letters shall contain a specified period of 
time for submission of comments (see 
FAR 33.104(a)(3)) and include 
instructions that any comments 
submitted to the GAO should also be 
submitted simultaneously to the 
contracting officer and the Assistant 
Solicitor for Procurement and Patents. 
Materials submitted by the protester 
may be withheld from interested parties 
in accordance with 4 CFR 21.3(b). 

(c) Submission of report. (1) All 
personnel shall handle protests on a 
priority basis. Within 25 work days after 
receipt by the Office of the Solicitor of 
the GAO's telephonic notice of the 
protest, or within 10 work days after 
receipt from GAO of a determination to 
use the express option, a complete 
report shall be submitted to the GAO 
(see FAR 33.104(a)(2)). If the specific 
circumstances of the protest require a 
longer period, the contracting activity 
shall immediately notify the Office of 
the Solicitor which shall request, in 
writing, an extension of the period in 
accordance with 4 CFR 21.3(d). The 
contracting activity shall have no more 
than 15 work days from the date of 
telephonic notification by the Office of 
the Solicitor to deliver the protest report 
to the Assistant Solicitor for 
Procurement and Patents. For reports 
involving use of the 10 work day express 
option, the Office of the Solicitor shall 
establish the report delivery date after 
consultation with the contracting 
activity. 

(2) In addition to the requirements of 
FAR 33.104(a)(2), the report responsive 
to the protest shall be appropriately 
titled and dated; shall cite the GAO file 
number; and shall be signed by the 
contracting officer or representative.” 
Reports shall be prepared with the 
assistance of the local attorney— 
advisor of the Office of the Solicitor. If 
appropriate, the report shall contain a 
statement regarding any urgency for the 
acquisition and the extent to which a 
delay in award may result in significant 
performance difficulties or additional 
expense to the Government. If award is 
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not urgent, a statement shall be included 
giving an estimate of the length of time 
an award may be delayed without 
significant expense or difficulty in 
performance. The contracting activity 
shall submit an original and two 
complete copies of the contracting 
officer's report to the Assistant Solicitor 
for Procurement and Patents plus one 
complete copy for each interested party 
who responded to GAO and the 
contracting officer and Assistant 
Solicitor for Procurement and Patents in 
response to the notification under 
paragraph (b) above. The Assistant 
Solicitor for Procurement and Patents 
shall be responsible for submitting the 
report to GAO and sending copies of the 
report to each interested party. 

(d) Protests before award. If a protest 
before award has been filed with GAO 
and the contracting officer determines in 
writing that it is necessary to make 
award under the circumstances in FAR 
33.104(b)(1), the contracting officer shall 
obtain advice from the Assistant 
Solicitor for Procurement and Patents 
and such determination shall be 
submitted for approval by the head of 
the contracting activity. The contracting 
officer shall notify GAO prior to award 
as required by FAR 33.104(b)(2). The 
written determination shall be included 
in the file and the contracting officer 
shall give notice of the decision as 
required by FAR 33.104(d). 

(e) Protests after award. If notice of a 
protest has been received from GAO 
within 10 calendar days after award and 
the contracting officer determines in 
writing that contract performance 
should continue under the 
circumstances in FAR 33.104(c)(2), the 
contracting officer shall obtain advice 
from the Assistant Solicitor for 
Procurement and Patents and such 
determination shall be submitted for 
immediate approval by the head of the 
contracting activity. Pending approval of 
the determination, suspension of 
performance or termination of the 
contract shall not be initiated. The 
contracting officer shall notify GAO as 
required by FAR 33.104(c)(3). The 
written determination shall be included 
in the file and the contracting officer 
shall give notive of the decision as 
required by FAR 33.104(d). 

(f} Notice to GAO. The head of the 
contracting activity is authorized to 
submit the report required by FAR 
33.104(f). The report shall be submitted 
to the Comptroller General through the 
Assistant Solicitor for Procurement and 
Patents and the Director, Office of __ 
Aquisition and Property Management. 
For decisions concerning ADP 
acquisitions, the report shall also be 


submitted through the Director, Office of 
Information Resources Management. 


1433.105 Protests to GSBCA. 

(a) General. A protester filing a 
protest with GSBCA on a solicitation or 
contract for ADP shall comply with the 
requirements of the provision at 
1452.233-2, Service of Protest, as 
prescribed in 1433.106 on the same day 
the protest is filed with the GSBCA. 

(b) Notice of Protest. Immediately 
upon receipt of a copy of a protest to 
GSBCA, the Office of the Solicitor shall 
inform the Office of Information 
Resources Management and the 
contracting activity which shall 
immediately inform the contracting 
officer. The Office of Information 
Resources Management shall 
immediately notify its bureau IRM 
contact and the appropriate GSA official 
responsible for the delegation of 
procurement authority. The contracting 
officer shall within 1 work day after 
receipt of a copy of the protest provide 
oral or written notice to all parties 
required to be notified by FAR 
33.105(a)(2)} and shall provide the 
GSBCA with a written list of all such 
parties to whom notice was provided 
within 5 work days after receipt of a 
copy of the protest. A copy of all 
notifications to interested parties and 
related correspondence with GSBCA 
shall be maintained in the contract file 
and a copy of the list of interested 
parties notified shall be provided to the 
Office of the Solicitor simultaneously 
with submission to the GSBCA. 

(c) Submission of Protest File. An 
original and two copies of a protest file 
(See FAR 33.105(b)) plus one-copy for 
each interested party which has filed a 
notice of intervention or a motion to 
intervene in accordance with the 
requirements of Rule 5(a)(3) of the 
GSBCA Rules of Procedure (48 CFR Part 
61) shall be submitted by the contracting 
officer to the Office of the Solicitor 
within 8 work days after the filing of a 
protest. The protest file shall be 
organized to comply with the 
requirements of Rule 4(b) of the GSBCA 
Rules of Procedure. The Office of the 
Solicitor shall then submit the file to the 
GSBCA within 10 work days after filing 
of the protest and shall also send copies 
to each interested party. 

(d) Hearings. The Office of the 
Solicitor shall be responsible for 
representing the contracting officer at 
any hearing on suspension of the 
agency's delegation of procurement 
authority (see FAR 33.105(d)) or at any 
hearing on the merits of the protest (see 
FAR 33.105(e)). The head of the 
contracting activity shall be responsible 
for executing the determination required 


by FAR 33.105(d)(1}. The Office of the 
Solicitor shall notify the contracting 
officer and the Office of Information 
Resources Management of the results of 
the hearing. 


1433.106 Solicitation provision. 


The provision at FAR 52.233-2, 
Service of Protest, as prescribed in FAR 
33.106, shall be modified in accordance 
with the instructions in 1452.233-2. 


PART 1452—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


Subpart 1452.2—Texts of Provisions 
and Clauses 


4. Subpart 1452.2 is amended by 
adding new section 1452.233-2 to read 
as follows: 


1452.233-2 Service of Protest. 

(a) As prescribed in 1433.106, the 
provision at FAR 52.233-2, Service of 
Protest, shall be modified before 
insertion into solicitations by— 

(1) Changing the title of the provision 
to read “SERVICE OF PROTEST (JAN 
1985) (DEVIATION)”; and 

(2) Adding the following sentence to 
the end of the provision: 

A copy of the protest served on the 
contracting officer shall be simultaneously 
furnished by the protester to the Assistant 
Solicitor for Procurement and Patents, Office 
of the Solicitor, Room 6511, U.S. Department 
of the Interior, 18th and C Streets, NW, 
Washington, DC 20240. 


(b) As prescribed in FAR 52.103{a) 
and 52.107(f), the clause at FAR 52.252- 
6, Authorized Deviations in Clauses, 
shall be inserted into solicitations and 
contracts containing the clause in {a) 
above. 

[FR Doc. 85-22701 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-10- 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Part 195 
[Amdt. 195-33, Docket PS-80] 


Transportation of Hazardous Liquids 
by Pipeline; Regulation of intrastate 
Pipelines 


Correction 


In FR Doc. 85-9609 beginning on page 
15895 in the issue of Tuesday, April 23, 
1985, make the following corrections: 
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§ 195.2 [Corrected] 
On page 15899 in the first column in 
the first line insert “an” after “not”. 


§ 195.302 [Corrected] 

On page 15899 in the first column in 
(b)(1){i) in the fifth line “1985" should 
read “1981”. 


§ 195.406 [Corrected] 

On page 15899 in the second column 
in (a)(5) in the ninth line insert “was” 
before “subjected”. In the last line after 
“1985” add a paren. 


§ 195.414 [Corrected] 

On page 15899 in the second column, 
tenth line from the bottom, “base” 
should read “bare”. 


BILLING CODE 1505-01-M 


Federal Railroad Administration 


49 CFR Parts 217, 219, & 225 
[FRA Docket No. RSOR-6, Notice No. 9] 


Correction and Admendment of Final 
Rule; Control of Alcohol and Drug Use 
in Railroad Operations 


AGENCY: Federal Railroad 
Administration (FRA), DOT. 

ACTION: Correction and amendment of 

. final rule; announcement of approval of 
information collection requirements 
under final rule. 


SUMMARY: This notice sets forth 
corrections to the final rule document on 
Control of Alcohol and Drug Use in 
Railroad Operation and an amendment 
to the rule reflecting OMB approval of 
information collection requirements. 
EFFECTIVE DATE: The amendments made 
by this notice are to a new Part 219 of 
title 49, Code of Federal Regulations, 
which is effective, as amended, on 
November 1, 1985. ; 

FOR FURTHER INFORMATION CONTACT: 
Walter C. Rockey, Executive Assistant 
to the Associate Administrator for 
Safety, FRA, Washington, DC 20590 
(Telephone: 202-426-0895) or Grady C. 
Cothen, Jr., Special Assistant to the 
Chief Counsel, FRA, Washington, D.C. 
20590 (Telephone: 202-426-9416). 
SUPPLEMENTARY INFORMATION: On July 
29, 1985, FRA issued a final rule on 
Control of Alcohol and Drug Use in 
Railroad Operations (50 FR 31508; Aug. 
2, 1985). Since publication of the rule in 
the Federal Register, FRA has identified 
certain typographical errors in the 
Federal Register version of the 
document and has identified an error in 
the rule text of the final rule document 
as prepared by FRA. These errors 
require correction. Further, since 


publication of the final rule, the Office of 
Management and Budget (OMB) has 
approved the information collection 
requirements of the rule under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seg.). This document 
makes the necessary corrections to the 
final rule document, provides notice of 
OMB approval of the information 
collection requirements, and amends the 
new Part 219 of Title 49, Code of Federal 
Regulations, to reflect the approval of 
new information collection requirements 
contained in that part. 


Paperwork Reduction Act of 1980 


Subsequent to publication of the final 
rule document, OMB approved each of 
the information collection requirements 
described under the heading 
“Paperwork Reduction Act” in the final 
rule (50 FR 31568, col. 2; Aug. 2, 1985) 
(pages 286-287 of typewritten version). 
The requirements contained in 
amendments to 49 CFR 217.13 and 49 
CFR 225.17 were also approved and bear 
the previous control numbers (OMB 
Approval No. 2130-0035 for 49 CFR Part 
217 and OMB Approval No. 2130-0500 
for 49 CFR Part 225). See 49 FR 48938 
(Dec. 17, 1984) and 50 FR 7918 (Feb. 27, 
1985). 

The information collection 
requirements contained in Part 219 were 
assigned OMB control number 2130- 
0526. 


Corrections 


In FR Doc. 85-18395, beginning on 
page 31508 in the issue of Friday, August 
2, 1985 make the following corrections: 

1. On page 31512, second column, 
third line from the bottom, “(CG/MS)” 
should have read “(GC/MS)”. 

2. On page 31527, first column, third 
line from the bottom, “Motorious” 
should have read “notorious”. 

3. On page 31529, third column, 
immediately after the citation for the 
second quotation (“NPRM at 171 (49 FR 
24293)"), “The nationale” should have 
read “The rationale”. 

4. On page 31536, third column, in the 
paragraph numbered “9”, sixth line from 
the bottom, “consume” should have read 
“consumed.” 

5. On page 31537, second column, in 
the second line of the final paragraph, 
“NTSR” should have read “NTSB”. 

6. On page 31539, third column, last 
full paragraph, 14 lines from the bottom 
“the 80%” should have read “that 80%”. 

7. On page 31540, third column, in the 
seventh line of the last full paragraph, 
“assess the minimize” should have read 
“assess and minimize”. 

8. On page 31546, first column, third 
full paragraph, second line, “either if 


which” should have read “either of 
which”, 


§ 219.5 [Corrected] 

9. On page 31569, in paragraph (d) of 
§ 219.5, next to last line, “person 
performs” should have read “person 
who performs”. 


§ 219.9 [Corrected] 

10. On page 31570, in paragraph (a)(2) 
of § 219.9, first column the section cross- 
reference “219/101” should have read 
219.101". 

The corrections noted above conform 


- the Federal Register publication of the 


final rule to the document as issued by 
FRA. However, FRA has also noted an 
error in the text of the rule prepared by 
FRA that involves the omission of a 
necessary adjective in an operative 
portion of the rule. That correction is 
made below. 

These changes are editorial in nature 
and have no economic impact requiring 
further evaluation. In addition, the 
agency certifies that this rule will have 
no effect on a substantial number of 
small entities. 

In consideration of the foregoing, 
Chapter II, Subtitle B, of Title 49, Code 
of Federal Regulations is amended as 
follows: 


PART 219—[AMENDED] 


1. The table of contents is amended by 
adding in place of “[Reserved]”, at the 
entry for § 219.21, the title “Information 
collection.” 

2. The authority for Part 219 continues 
to read as follows: 


Authority: Secs. 202 and 209, Pub. L. No. 
91-458, 84 Stat. 971 and 975, as amended (45 
U.S.C, 431, 438) and 49 CFR 1.49. Subpart C 
also issued under sec. 208, Pub. L. No. 91-458, 
84 Stat. 974, as amended (45 U.S.C. 437). 


3. Subpart A is amended by adding at 
the place reserved a new section 219.21 
to read as follows: 


§ 219.21 information collection. 


(a) The information collection 
requirements of this part have been 
reviewed by the Office of Management 
and Budget pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) and have been assigned OMB 
control number 2130-0526. 

(b) The information collection 
requirements are found in the following 
sections: 

(1) Section 219.203. 

(2) Section 219.205. 

(3) Section 219.207. 

(4) Section 219.209. 

(5) Section 219.211. 

(6) Section 219.213. 

(7) Section 219.301. 
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(8) Section 219.303. 

(9) Section 219.305. 

(10) Section 219.307. 
(11) Section 219.309. 
(12) Section 219.401. 
(13) Section 219.405. 
(14) Section 219.407. 
(15) Section 219.501. 
(17) Section 219.503. 


§ 219.303 [Amended] 

4.Section 219.303 is amended by 
adding the word “breath” immediately 
before the words “testing under this 
subpart” in the second sentence of 
paragraph (d)(1). 

Issued in Washington, D.C., on September 
20, 1985. 
James C. Rooney, 
Deputy Administrator. 

- [FR Doc. 85-22899 Filed 9-23-85; 8:45 am] 

BILLING CODE 4910-06-M 





38662 
Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 


opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 51 


United States Standards for Grades of 
Fresh Tomatoes; Extension of Time 
for Filing Comments 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule; extension of 
comment period. 


SumMARY: Industry representatives have 
requested that the comment period be 
extended to allow additional time for 
consultation and evaluation of the 
proposal to amend the grade standards 
by revising the size classification 
requirements. Adoption of the proposal 
would provide industry with uniform 
size classification requirements. 

DATE: The date by which written 
comments must be postmarked is 
extended to October 24, 1985. 

ADDRESS: Comments should be sent to: 
Docket Clerk, Fruit and Vegetable 
Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
Room 2069, South Building, Washington, 
DC 20250. Comments must be sent in 
duplicate and should reference the date 
and page number of the Federal 
Register. Comments will be made 
available for public inspection in the 
office of the Docket Clerk during regular 
business hours. 

FOR FURTHER INFORMATION CONTACT: 
David L. Priester, Fresh Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Washington, 
DC 20250, (202) 447-5410. 
SUPPLEMENTARY INFORMATION: Proposed 
rulemaking to amend the United States 
Standards for Grades of Fresh Tomatoes 
by revising the size classification 
requirements was published on pages 
30199-30200 of the Federal Register July 
24, 1985, and invited comments for 60 
days ending September 23, 1985. Two 
requests for extension of the comment 


period have been filed; one for 60 days 
and the other for 12 months, In view of 
the fact that a period of 60 days has 
already been provided for the 
submission of comments and the 
proposed rule is not lengthy or 
technically complicated, the length of 
the extensions requested are considered 
to be excessive. However, a shorter 
extension should be considered, in that: 
(1) The United States Fruit and 
Vegetable Association's Congress of 
Committees Tomato Division Advisory 
Board has scheduled a meeting, which 
will be attended by industry 
representatives, to be held September 
23, 1985; and (2) consideration of the 
comments and suggestions received 
indicate a need for an extension of the 
comment period for at least 30 days. An 
extension of the period for comment 
would provide interested parties with 
the opportunity for further discussion 
and submission of comments. 

Therefore, in the interest of offering 
sufficient opportunity for persons to file 
written comments in this rulemaking 
proceeding, the time for filing comments 
is hereby extended for 30 days. 


Dated: September 20, 1985. 
William T. Manley, 
Deputy Administrator, Marketing Programs. 
[FR Doc. 85-22769 Filed 9-20-85; 3:38 pm] 
BILLING CODE 3410-02-M 


Farmers Home Administration 
7 CFR Part 1951 


Borrower Supervision, Servicing and 
Collection of Single Family Housing 
Loan Accounts 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Farmers Home 
Administration (FmHA) proposes to 
revise its regulation regarding 
supervision, servicing and collection of 
single family housing loan accounts. 
This action is being taken to make 
editorial changes, amend the policy on 
moratoriums, and to add policy on 
servicing note-only loans. The intended 
effect of this proposed action is to 
clarify the regulation and provide 
guidance on servicing note-only loans in 
the best interest of the Government. 


Federal Register 
Vol. 50, No. 185 


Tuesday, September 24, 1985 


DATE: Comments must be received on or 
before November 25, 1985. 


appress: Submit written comments in 
duplicate to the Office of the Chief, 
Directives Management Branch, FmHA, 
Washington, DC 20250. All written 
comments made pursuant to this notice 
will be availabe for public inspection 
during regular work hours at the above - 
address. 


FOR FURTHER INFORMATION CONTACT: 
Phil Girard, Senior Loan Specialist, 
Single Family Housing Servicing and 
Property Management Division, FmHA, 
Room 5309, South Agriculture Building, 
Washington, DC., telephone (202) 382- 
1452. 


SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
USDA procedures established in 
Departmental Regulation 1512-1 which 
implements Executive Order 12291 and 
has been determined to be “nonmajor.” 
It will not result in an annual effect on 
the economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions, or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterpises in domestic or export 
markets. 

This action contains policies and 
procedures for borrower supervision, 
servicing and collection of single family 
housing loans. Editorial revisions in the 
supervision section will improve the 
readability and comprehension of the 
instruction but not alter the Agency's 
commitment of providing supervised 
credit. Other proposed changes will 
clarify internal procedures concerning 
the initial payment date on subsequent 
loans. A new condition for 
reamortization is proposed in 
accordance with the provisions of 
Subpart M, Part 1951 of this Chapter. 
This proposal will authorize 
‘reamortization if servicing of authorized 
loans or unauthorized interest credit has 
resulted in a delinquency which requires 
more than 2 years for repayment. A new 
section is proposed concerning the 
servicing of not-only single family 
housing loans. It concerns instructions 
involving the sale of unsecured property, 
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note-only secured loan combinations, 
and what to do if a note-only borrower 
dies. These instructions are included in 
this regulation to continue the Agency's 
policy of consulidating single family 
housing procedures. 

This document has been reviewed in 
accordance with 7 CFR Part 1940, 
Subpart G, “Environment Impact 
Statements.” It is the determination of 
FmHA that the proposed action does not 
constitute.a major Federal action 
significantly affecting the quality of 
human environment and in accordance 
with the National Environment Policy 
Act of 19869, Pub. L. 91-190, an 
Environment Impact Statement is not 
required. 

This program/activity is subject to the 
provisions of Executive Order 12372 
which requires intergovenmental 
consultation with State and local 
officials. See 7 CFR Part 3015, Subpart V 
(48 FR 29115, June 24, 1983) and FmHA 
Instruction 1940 -J, “Intergovernmental 
Review of Farmers Home 
Administration Programs and 
Activities” (December 23, 1983).” 

The Catalog of Federal Domestic 
Assistance title and number is Section 
502 Rural Housing Loans, 10.410. 

FmHA proposes to revise Subpart G, 
Part 1951, Chapter XVIII, Title 7, Code of 
Federal Regulations. The following is a 
summary of the major changes proposed 
by this action: 

Section 1951.312 (d) provides that 
rescheduled payment agreements will 
usually bring accounts current within 2 
years but will never exceed the 
remaining term of the loan. 

Section 1951.312 (d)(2) allows only 
one Additional Partial Payment 
Agreement in any 1-year period without 
prior authorization of the District 
Director. ' 

Section 1951.312 (e) refers of Subpart 
C of Part 1965 for servicing borrowers 
who have declared bankruptcy. (This 
regulation was published as a proposed 
- rule in the Federal Register on June 26, 
1984, FR 26072.) 

Section 1951.312 (e)(5) provides 
guidance on how to service accounts 
that are chronically one or two 
payments behind schedule. 

Section 1951.313 (b}(3) provides that 
unless uninhabitable, a borrower must 
occupy the dwelling to be eligible for a 
moratorium. 

Section 1951.313 (b)(4) clarifies the 
policy that a borrower would not be 
eligible for a moratorium if the account 
has been accelerated. Before an account 
is accelerated, the District Director must 
determine that all appropriate servicing 
actions (interest credit, moratorium, etc.) 
have been taken and that further 
servicing efforts would not enable the 
borrower to meet loan obligations. Since 


it has determined that a borrower is 
either unable or unwilling to make 
scheduled payments prior to 
acceleration, the granting of a 
moratorium after acceleration would 
oniy delay foreclosure and not further 
assist the borrower to become a 
successful homeowner. This 
requirement does not apply if it is 
discovered after acceleration that a 
borrower was not properly notified or 
considered for a moratorium prior to 
acceleration. 

Section 1951.313 (b)(3) reduces from 5 
years to 2 years the amount of time that 
must elapse between moratoriums. 

Section 1951.313 (j) provides for no 
notice of appeal if the decision is made 
not to cancel interest accrued during a 
moratorium. FmFA has considered this 
authorization and determined interest 
cancellation to be ineffective in aiding 
borrowers coming off a moratorium. If a 
borrower pays 20 percent of adjusted 
income cancellation of interest would 
not change the monthly payment 
amount. The payment amount would 
only change if the effective interest rate 
is lowered to 1 percent. The reduction 
would be minimal and the decision to 
cancel/not cancel would not be a 
determining factor in FmHA continuing 
with a borrower after expiration of a 
moratorium, nor would it significantly 
change the borrower's payments. 

Section 1951.314 (a)(5) provides that 
an account may be reamortized if a 
reversal and reapplication of payments, 
as required by Subpart M of Part 1951 of 
this Chapter, results in a delinquency 
that cannot be paid within 2 years. 

Section 1951.314 (a)(6) provides that 
an account may be reamortized if a 
delinquency develops in connection 
with the processing of a same terms 
assumption. 

Section 1951.314 (a)(7) provides that 
the RH loan of a Farmer Program 
borrower may be reamortized if the 
farmer program loans are being 
reamortized, rescheduled or 
consolidated. 

Section 1951.315 allows refinancing, 
under certain circumstances, of loans 
approved prior to August 1, 1968, and 
loans made to above moderate 
borrowers. 

Section 1951.316 provides guidance on 
servicing note-only loans. 


List of Subjects in 7 CFR Part 1951 


Account servicing, Low and moderate 
income housing loans. 
- Accordingly, FmHA proposes to 
amend Part 1951, Chapter XVIII, Title 7 
Code of Federal Regulations to read as 
follows: 


PART 1951—SERVICING AND 
COLLECTIONS 


1. The authority for Part 1951 
continues to read as follows: 


Authority: U.S.C. 1989; 42 U.S.C. 1480, 5 
U.S.C. 301; 7 CFR 1.23; 7 CFR 2.70. 


2. Subpart G is revised to read as 
follows: 2 


Subpart G—Borrower Supervision, 

Servicing and Collection of Single Family 

Housing Loans 

Sec. 

1951.301 ‘ 

1951.302 Authorities and Responsibilities. 

1951.303 State Supplements. 

1951.304-1951.306 [Reserved]. 

1951.307 Supervision. 

1951.308 Payment coupons and Changes in 
Payment Plan. 

1951.309 Receiving and applying payments. 

1951.310 Amortization of Recoverable Cost. 

1951.311 Finance Office Responsibilities. 

1951.312 Servicing. 

1951.313 Moratoriums. 

1951.314 Reamortizations. 

1951.315 Refinancing. 

1951.316 Servicing a note-only loan. 

1951.317_ Exception authority. 

1951.318-1951.350 [Reserved] 

Exhibit A—Cooperating Agreement for 
Utilization of Housing Supervisory and 
Counseling Services Between the Farmers 
Home Administration and ————— 

Exhibit B—Monitoring (tickler) System. 

Exhibit C—Monitoring File Record Card. 


§ 1951.301 Purpose. 


This subpart sets forth policies and 
procedures of the Farmers Home 
Administration (FmHA) to ensure that in 
borrower supervision, servicing and 
collections of Single Family Housing 
Loan Accounts, all authorities are 
considered and used to assist borrowers 
to become successful homeowners, 
thereby reducing the number and 
amount of borrower delinquencies and 
borrower failures resulting in liquidation 
of the account. This subpart pertains to 
all Section 502 and 504 Rural. Housing 
(RH) loans (except RH loans for farm 
service buildings) herein referred to as 
Single Family Housing (SFH) borrowers, 
including those who are also indebted 
for a Farmer Program loan {i.e., farm 
ownership (FO), operating (OL), soil and 
water (SW), recreation (RL), emergency 
(EM), economic emergency (EE), 


‘ economic opportunity (EO), and special 


livestock (SL) loan. Farmer Program 
loans and RH loans for farm service 
buildings will be serviced in accordance 
with applicable farmer program 
servicing regulations. It does not apply 
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to borrowers who assumed RH loans, or 
have credit sales, on ineligible terms. 
These are Other Real Estate (ORE) 
loans, not SFH Loans, and will be ; 
collected in accordance with Subpart B 
of Part 1951. In executing the authorities 
provided in this subpart, a borrower's 
race, color, religion, national origin, sex, 
marital status, age, or handicap will not 
be considered in a discriminatory 
manner. 


§ 1951.302 Authorities and 
responsibilities. 


Country Supervisors are responsible 
for borrower supervision, servicing and 
collection of all Single Family Housing 
loans as prescribed by this Subpart 
under the general guidance and 
supervision of District Directors and 
State Office personnel. Where a 
servicing and collection contract has 
been entered into between the FmHA 
National Office and a contractor, the 
contractor is responsible for those 
servicing and collection actions 
contracted for and RH loans covered by 
the contract. Any such contracts shall 
be entered into subject to the provisions 
of OMB Circular A~76 and Federal 
Acquisition Regulations (48 CFR, 

“Chapter 1) 


§ 1951.303 State supplements. 

Except for instructions on how to 
implement a State-wide tickler system 
and procedures recommended by the 
Office of the General Counsel, State 
supplements will normally not be issued 
for this subpart. Any State supplements 
proposed will be submitted to the 
National Office for approval prior to 
issuance. 


§§ 1951.304-1951.306 [Reserved] 


§ 9951.307 Supervision. 

Supervision and counseling will be 
provided when deemed necessary to 
give borrowers an opportunity to 
become successful homeowners, thereby 
accomplishing the objectives of the loan. 

(a) Supervising and counseling 
borrowers. When it is known that 
borrowers are experiencing financial 
difficulties or other problems, or when 
borrowers request assistance, the 
County Supervisor should counsel them 
on use and cost of credit, conserving 
energy, property maintenance, and 
applicable FmHA authorities and 
requirements. When deemed mecessary, 
the County Supervior will assist in 
development of a budget to help 
borrowers make the best use of their 
resources. 

(b) Use of Counselors from other 
sources. FmHA may enter into a 
Cooperative Agreement with a nonprofit 
corporation, public body, or other 


agency or organization which has 
employees with training and experience 
in counseling services. When en 
Agreement of this type is in effect, the 
County Supervisor will refer borrowers 
for counseling in compliance with 
paragraph {b}{1) through (4) of this 
section when he/she determines such 
counseling may be beneficial to the 
borrower. The authority and 

requirements for entering and 
participating in a Cooperative 
Agreement for counseling services are 
as follows: 

{1) County Supervisors are authorized 
to enter into Cooperative Agreements 
with nonprofit corporations and public 
bodies which employ qualified housing 
counselors. The counseling Agency will 
provide free counseling to the FmHA 
borrower and neither the counseling 
Agency nor the Ceunselor will receive 
payment from the borrower or FmHA. 
The Cooperative Agreement will be in 
the form of Exhibit A unless an 
exception is authorized by the National 
Office. 

(2) In counties where a Cooperative 
Agreement is in effect and the 
Counseling Agency will be counseling 
delinquent borrowers, the County 
Supervisor will send a letter to each 
borrower who the County Supervisor 
determines needs assistance in order to 
overcome the delinquency problem. This 
letter is to introduce the counseling 
program to delinquent borrowers and 
encourage their participation (see Guide 
Letter 1951-G-1). When the borrower 
has agreed to participate by signing and 
returning the letter, the counselor will be 
notified and provided the information in 
the borrower's case file which is needed 
for effective counseling. Release of this 
information is allowable and proper 
under the provisions of the Freedom of 
Information and Privacy Acts. 

(3) The County Supervisor, with 
assistance from the District Director and 
State Office staff, if necessary, will 
provide necessary training in FmHA 
loan policies and servicing policies to 
the counselors. 

(4) When a borrower is referred to a 
counselor, the County Supervisor will 
take no liquidation action for 1 month to 
allow a repayment agreement, 
acceptable to FmHA, to be worked out 
with the counselor. An account is 
considered referred after Guide Letter 
1951-G-1 is executed by the borrower 
and the counselor notified. 

(c) Technical and Supervisory 
Assistance (TSA) grants. In counties er 
areas in which TSA grants have been 
funded and implemented, the County 
Supervisor will refer to the grantee 
FmHA low-income borrowers who need 
counseling and supervisory assistance 


as defined in Subpart K of Part 1944 of 
this chapter, and recommend their 

§ 1951.308 Payment coupons and changes 
in payment plan. 

(a) Issuing payment coupons. A 
booklet of 12 payment coupons and 
envelopes is provided initially for each 
borrower. The Finance Office will mail 
the payment coupons to the County 
Supervisor who will forward them to the 
borrewer or keep them in the County 
Office depending on the status of the 
borrower's account. The County 
Supervisor will use Form FmHA 451-34, 
“Direct Plan Change,” to requets new 
coupons when not automatically 
Finance Office will automatically 
provide a new booklet of 12 coupons 
and envelopes when: 

(1) The tenth coupon in the booklet is 
processed in the Finance Office; 

{2) The required monthly payment is 
changed for one of the following 
reasons: 

(i) Recoverable cost is charged to the 
borrower's account. 

(ii) Form FmHA 451-37, “Additional 
Partial Payment Agreement, ” is 
processed. 

(iii) A subsequent loan is closed. 

{iv) The final payment of an advance 
is paid. 

(v) An account rescheduled by use of 
Form FmHA 451-37 becomes current. 

(vi) An Interest Credit Agreement is 
placed in effect. 

(vii) An interest Credit Agreement is 
canceled or renewed for a different 
amount. 

(viii) The account is reamortized. 

(b) Changes in payment plan—(1) 
From annual payment to monthly 
payment. Borrowers may be converted 
from annual payments to the monthly 
payment plan at any time by using Form 
FmHA 451-34, completed in accordance 
with the Forms Manual Insert (FMI). The 
County Office must be careful not to 
create a delinquency when making this 
conversion. When the form is processed 
in the Finance Office, the required 
monthly payments will be established as 
1/12th of the annual installment. Cents 
will be rounded to the next higher 
dollar. 

(2) From monthly payments to annual 
payment. Current borrowers with 
annual payment notes who voluntarily 
converted to the monthly payment plan 
may be removed from the monthly 
payment plan upon request. The change 
will be accomplished by completing 
Form FmHA 451-34. 

(c) Subsequent loan payments. Initial 
and subsequent loans of the same loan 
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type must be on the same payment plan 
and payments must be due on the same 
date. When a subsequent loan is closed, 
the Finance Office will automatically 
place it on the payment plan in effect for 
the initial loan and issue payment 
coupons which reflect the combined 
payments on all loans. 

(1} Monthly installment required. If 
the initial loan was closed with a 
monthly payment note or the borrower 
has assumed a loan to be repaid with 
monthly installments, the subsequent 
loan must be closed with a monthly 
payment note. At the time the 
subsequent loan is closed, the Finance 
Office will prepare a new payment 
coupon booklet and forward it to the 
County Office. The monthly payment 
due date shown on the coupons will be 
that required by the initial loan, 
however the first installment on the 
subsequent loan will not be due within 
15 days after closing. 

(2) Annual installment required. ¥f the 
initial loan was closed with annual 
installments, subsequent loans must be 
closed with annual installments. 


§ 1951.309 Receiving and applying 
payments. 

(a} Payments on accounts—{1) 
Payments to Finance Office. Normally, 
borrowers should mail their payments - 
directly to the Finance Office in one of 
the envelopes provided with the coupon 
booklet. However, for all new 
borrowers, the payment coupons will! be 
held in the County Office for the first six 
payments. The County Supervisor may 
continue to hold the coupons for a 
longer period of time until it is 
determined that the borrowers 
understand their responsibilities and 
will make payments in a timely manner. 

(2) Payments to County Office. Direct 
payments may be accepted in the 
County Office or in the field by : 
employees listed in Exhibit B of Subpart 
B of Part 1951 of this chapter (available 
in any FmHA office). 

(i) A regular payment paid by check or 
money order and made payable to the 
“Farmers Home Administration” will be 
placed in a direct payment envelope 
with the appropriate payment coupon, 
sealed, and transmitted to the Finance 
Office in the manner outlined in 
§ 1951.60(a}(2) of Subpart B of Part 1951 
of this chapter (available in any FmHA 
Office). The check or money order and 
the appropriate payment coupon should 
not be stapled, clipped, or attached in 
any manner. 

(ii) Cash collections will be handled in 
the followed manner: 

(A) Cash collections for which 
payment coupons are available will be 
converted into a single cashier's check 


or money order and be remitted together 
in the same envelope. The cost of 
conversion can be entered on any one of 
the coupons but the total of the coupons 
in the envelope must equal the amount 
of the cashier's check or money order 
plus the conversion cost. | 

(B} Cash collections for which 
payment coupons are not available will 
be listed on Form FmHA 451-2, 
“Schedule of Remittances,” and remitted 
with a separate cashier's check or 
money order in accordance with 
Subpart B of Part 1951 of this chapter. 

(iii} Extra payments and refunds as 
defined in § 1951.8 of Subpart A of Part 
1951 of this chapter will be listed on 
Form FmHA 451-2 and remitted in 
accordance with Subpart B of Part 1952 
of this Chapter. 

(b) Application of payment. The 
definitions of regular payments, extra 
payments, and refunds in Subpart A of 
Part 1951 of this chapter apply to this 
Subpart. 

(1) Regu/ar payments. Regular 
payments will be applied by the Finance 
Office in the following order of priority. 

(i) Advances for recoverable cost in 
the amount necessary to keep the 
advance accounts current. Payments on 
amortized advances can only be applied 
to the amortized advance in full monthly 
increments, Partial payments are not 
applied to the amortized advance, but 
are applied to the borrower's loan 
account. 

(ii) Unamortized advances. 

(iii) Accrued interest on the note 
account. 

{iv} Principal on the note account. 

(2) Payments insufficient to pay 
amount due. When a borrower who has 
more than one loan of the same type 
makes a payment in an amount 
insufficient to pay the amount then due, 
the payment shall be applied on a 
prorata basis to each loan according to 
the amount then due. For delinquency 
reporting purposes, a borrower with 
more than one loan of the same type will 
be considered delinquent if the 
payments received are less than the 
combined amounts due on all loans of 
the same type. 

(3) Extra payments and refunds. Extra 
payments and refunds will be credited 
to the borrower's note account{s) as of 
the date of the Form FmHA 451-2 and 
will be applied as prescribed in 
paragraph (b){1) of this section. Extra 
payments and refunds do not relieve 
borrowers from making their next 
scheduled payment. 


§ 1951.310 Amortization of recoverabie 
cost. 

When an advance is made by FmHA 
to pay recoverable costs, the Finance 


Office will automatically increase the 
payments during the amortization period 
by the amount necessary to repay the 
advance, with interest computed at the 
note rate. 

(a} Monthly payment borrowers. 
Recoverable costs of more than $100 
will be automatically amortized for 12 
months when charged to monthly 
payment accounts unless the County 
Supervisor determines that, based on 
the borrower's repayment ability, a 
longer period is needed and se specifies 
on the voucher. An amortization period 
of more than 12 months will be used 
only when the recoverable cost charged 
is (1) two or more year’s taxes when the 
amortization period ordinarily will not 
exceed the number of months for which 
the taxes are being vouchered, or (2) a 
non-recurring cost. Recoverabie costs of 
less than $100 are due and payable on 
the next payment date. Hf there is an 
outstanding balance from a previous 
advance when a new advance is made, 
the two amounts will be combined and 
amortized as specified above. 

If the new installment is less than the 
previous installment, the larger of the 
two will be used, thus causing the 
balance to be paid in less than 12 
payments. 

(b) Annual payment borrowers. 
Recoverable costs will be automatically 
due and payable for annual payment 
borrowers on the next payment due 
date, unless the County Supervisor 
determines, based on the borrower's 
repayment ability, that a longer period is 
needed and so specifies on the voucher. 
The advance can be prorated for more ~ 
than one annual payment under the 
conditions specified in paragraph (a} of 
this section. 

(c) Scheduling adjusted loan 
payments. A copy of Form FmHA 451- 
26, “Transaction Record,” will be sent te 
the County Office when a recoverable 
cost is charged to an account. The first 
increased payment will be due on the 
first regular monthly due date occurring 
30 or more days after the charge is made 
to the account. 


§ 1951.311 Finance Office responsibilities. 


(a) Monthly status report. The Finance 
Office will provide each County Office 
with a monthly report showing the 
unpaid balance of interest and principal, 
daily interest accrual, date of last 
payment, and schedule status of each 
borrower. Separate reports will be 
prepared for monthly payment 
borrowers and annual payment 
borowers. The Finance Office will 
provide each State Office with a 
monthly report showing the number of 





delinquent monthly and annual payment 
borrowers in each County Office. 

(b) Annual statement. At the end of 
each calendar year, the Finance Office 
will send each borrower a statement 
showing the unpaid loan balance and 
the total amount of principal and 
interest paid during the year. If the 
borrower received subsidy that is 
subject to recapture, the annual 
statement will also show the annual and 
total subsidy granted on the loans. 


§ 1951.312 Servicing. 

The County Supervisor will use all the 
authorities available to give borrowers 
an opportunity to become successful 
homeowners. Every effort should be 
made to reduce the number and amount 
of borrower delinquencies and failures 
resutling in liquidation of the account. 
To assure that effective use is made of 
those authorities, followup and 
monitoring procedures must be 
established. The County Office will 
develop a monitoring system for 
delinquent borrowers that will show 
account status and trigger needed 
followup activity (see Exhibits B and C). 
A review will be made at least montly 
for delinquent borrowers making 
payments to the Finance Office and 
daily for borrowers scheduled to make 
payments to the County Office to 
determine if appropriate servicing 
actions are being taken and desired 
results are being attained. The District 
Director will review delinquent accounts 
at least quarterly. All actions taken, 
agreements reached and 
recommendations made in the servicing 
of a borrower account are to be 
documented. Account servicing includes 
the following: 

(a) Hold payment coupons. The 
County Supervisor will hold payment 
coupons for all new borrowers for at 
least 6 months and for delinquent 
borrowers until the delinquency is 
removed and the County Supervisor 
believes that payments will be made as 
scheduled. 

(b) Interest credit. When servicing 
loan accounts, County Supervisors 
should make sure that borrowers are 
receiving all of the interest credit 
assistance for which they are eligibile as 
provided for in § 1944.34 of Subpart A of 
Part 1944 of this Chapter. 

(c) Moratorium. Borrowers who, due 
to circumstances beyond their control, 
are unable to continue with the 
scheduled payments on their loan 
without unduly impairing their standard 
of living should be considered for a 
moratorium in accordance with 
§ 1951.313 of this Subpart. 

(d) Rescheduled Payment 
Agreements, Delinquent borrowers are 


expected io bring their accounts current 
as soon as possible, based on their 
ability to repay as determined by a 
completed Form FmHA 431-3, 
“Household Financial Statement and 
Budget.” Borrowers who are unable to 
pay all or a substantial portion of the 
delinquent amount in a single payment 
will pay a larger than scheduled regular 
payment until the account is current. 
The remaining delinquent balance 
should usually be paid within 2 years 
but in no case Will the repayment period 
exceed the remaining term of the loan. 
The borrower's circumstances will be 
reviewed annualy to determine if the 
delinquent balance can be paid or the 
additional payment amount should be 
altered. 

(1) If the account can be brought 
current in four payments or less an 
agreement will be reached with the 
borrower and the new payment 
schedule confirmed by letter. 

(2) Borrowers who need more than 4 
months to repay a delinquency will 
execute Form FmHA 451-37 which will 
be sent to the Finance Office. Form 
FmHA 451-37 must be completed for 
each loan and the amount of the 
additional partial payment must be at 
least $10 per month for each borrower. 
The County Supervisor may enter into 
only one agreement with a borrower in 
any 1-year period. Prior authorization 
from the District Director is required for 
any additional agreements during this 1- 
year period. 

(e) Systematic method to service 
accounts of delinquent borrowers. The 
following method is to be followed in 
servicing each delinquent housing 
account. Guide Letters 1951—G—2, 3, 4, 5, 
6, 7 and 8 will be used for servicing 
unless letters with different wording are 
incorporated into a State supplement 
which has received prior approval of the 
National Office. Borrowers who have 
declared bankruptcy under the Federal 
Bankruptcy Code will be serviced as 
provided in § 1965.117 of Subpart C of 
Part 1965 of this chapter. 

(1) Initial delinquency contact. A 
borrower will be contacted as soon as 
the County Office becomes aware of a 
delinquency. This should be when a 
borrower first misses a payment, 
however, an existing delinquent 
borrower who has not previously been 
contacted will be serviced in 
accordance with this paragraph (e). In 
many cases this initial contact will 
determine the success or failure of 
future servicing efforts. 

(i) Borrowers scheduled to make 
payments in the County Office will be 
contacted by phone, personal visit or 
Guide Letter 1951-G-2 the day following 
the,due date of a missed payment. 
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(ii) Borrowers paying direct to the 
Finance Office will be contacted by 
phone, personal visit or Guide Letter 
1951-G-2 immediately after the County 
Supervisor becomes aware of the 
missed payment. 

(iii) The borrower, when contacted in 
accordance with paragraphs (e)(1) (i) 
and (ii) of this section, will be informed 
that: 

(A) The account is delinquent and 
payment should be remitted that day; 

(B) Payments are expected to be 
received on or before the due date; 

(C) The borrower must notify the 
County Office if a payment will be late; 
(D) Interest credits or a moratorium 
are available to borrowers who qualify. 

(2) No response to the initial 
deliquency contact. If, within 10 days, 
no response has been received to the 
initial delinquency contact, the County 
Supervisor will send Guide Letter 1951- 
G-3 notifying the borrower that the 
required payment has not been received. 
A delinquent borrower who previously 
has been contacted but has not been 
scheduled for an appointment or has not 
entered into a payment agreement will 
also receive this letter. The letter will 
schedule an appointment for a County 
Office visit. Form FmHA 431-3 will be 
attached and the borrower will be 
requested to complete the form and 
bring the payment coupons to the FmHA 
office. 

(i) During the borrower's visit a 
payment should be collected and the 
Form FmHA 431-3 reviewed to 
determine if the borrower has 
repayment ability. If a payment is not 
received to bring the account current, 
the following items will be discussed 
and appropriate action taken: 

(A) Is the borrower willing and able to 
make additional payments in excess of 
thé scheduled payment to bring the 
account current? 

(B) Is the borrower eligible for interest 
credit assistance or additional interest 
credits? 

(C) Does the borrower qualify for a 
moratorium? 

(ii) If the borrower does not-qualify for 
a moratorium or additional interest 
credits and cannot or is not willing to 
make a firm commitment to make 
additional payments to bring the 
account current, the County Supervisor 
will discuss voluntary liquidation of the 
account. The following options listed in 
the order of preference, will be 
discussed -with the borrower: 

(A) Sale of the property. When there 
is equity, the borrower should be 
informed of the approximate amount of 
equity and the advantage of placing the 
house on the market for sale. It should 
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be made clear that the amount of equity 
is an estimate and may differ from 
actual equity realized. If recapture is 
involved, the borrower will be reminded 
that the amount to be recaptured must 
be added to the unpaid principal and 
interest. If the borrower agrees to 
attempt to sell, a reasonable time 
(usually 90 days) will be allowed to 
complete the sale. The borrower should 
be informed of the possibility of 
assumption of the FmHA debt by an 
FmHA applicant in accordance with 

§ 1965.126 of Subpart C of Part 1965 of 
this Chapter. 

(B) Voluntary conveyance. If the 
borrower is unable to sell the property 
within a reasonable period, voluntary 
conveyance to the Government should 
be considered. If the property is 
conveyed, the borrower should be 
informed that they will have to vacate 
the property and would lose title and 
equity (if any) they have in the property. 

(C)} Foreclosure. lf the wer does 
not liquidate voluntarily, explain that 
foreclosure will be initiated. 

(3) Borrower does not contact the 
County Office. If the borrower does not 
respond to the County Supervisor's 
letter or fails to keep the scheduled 
appointment, the County Supervisor will 
immediately send Guide Letter 1951-G— 
4, notifying the borrower of a planned 
visit to the property to discuss the items 
in paragraphs (e)({2} (i) and {ii} of this 
section, make a security check, and 
evaluate the property. 

(4) Borrower fails to keep 
appointment at residence. (i) lf the 
borrower does not respond to the 
County Supervisor's letter.or fails to. 
keep the schedcled appointment, the 
County Supervisor will immediately 
send Guide Letter 1951-G-5 notifying 
the borrower of the previous efforts to 
assist and advising that foreclosure may 
be recommended if payment is not 
received or another appointment 
arranged. If an appointment is arranged, 
the items in paragraphs fe}(2) (i) and fii} 
will be discussed. 

(ii) If there is no response to Guide 
Letter 1951-G-—5 within 7 days the 
County Supervisor will prepare and 
send a completed Form FmHA 1955-2, 
“Report on Real Estate Problem Case,” 
to the District Director with a 
recommendation for foreclosure. 

(iii) The District Director will review 
the file and decide if appropriate action 
has been taken by the County 
Supervisor to adequately service the 
account in an effort to give the borrower 
an opportunity to become a successful 
homeowner. If the District Director 
determines that appropriate action has 
been taken in servicing the account and 
that further servicing efforts will not 


result in the borrower meeting loan 
obligations, the District Director will 
accelerate the account according to 
Subpart A of Part 1955 of this Chapter. If 
the District Director determines that 
additional servicing efforts are . 
appropriate, the County Supervisor will 
be instructed regarding actions to be 
taken. (Guide Letter 1951-G-—6 will be 
used if the District Director chooses to 
write the borrower}. If the County 
Supervisor cannot work out an 
agreement with the borrower, the file 
will be returned to the District Director 
for initiation of foreclosure action. 

(5) Supplemental Contacts. The 
circumstances of all borrowers 
encountering problems will not be the 
same as described in paragraphs (e)f1) 
through (4) of this section. 

(i) Some borrowers are chronically 1 
or 2 payments behind schedule and 
others continually default on payment 
agreements and fail to keep 
appointments. Once the requirements of 
paragraphs (e){1} through (4) of this 
section are completed, it would be 
ineffective, in many cases, to continually 
repeat these contacts. In these cases 
Guide Letters 1951-G—5 and 7 will be 
used for future’contacts. The County 
Supervisor must be very firm and 
persistent in servicing these borrowers. 
However, if the borrower remains 
uncooperative after these future 
contacts, the County Supervisor will 
prepare Form FmHA 1955-2 
recommending foreclosure. The District 
Director will take the actions required in 
paragraph (e)(4)fiii} of this section. 

(ii) If the borrower abandons or does 
not properly maintain the property, fails 
to pay taxes or defaults on any other 
mortgage covenant, the borrower, when 
possible, will be contacted. If the 
County Supervisor cannot reach an 
agreement with the borrower and 
foreclosure is recommended, the 
account will be serviced as in paragraph 
(e)(4)}(iii} of this section. 


§ 1951.313 Moratoriums. 


(a) Definitions. As used in this 
section: 

(1) Moratorium. A 6-month period 
during which scheduled payments are 
deferred for payment at a later date. 

. (2) Scheduled payments. The amount 
of the monthly or annual installment on 
a promissory note as modified by any 
Interest Credit Agreement, Additional 
Partial Payment Agreement or other . 
documented agreements between FmHA 
and the borrower. 

(3} Unduly impaired standard.of 
living. A condition whereby the 
borrower, due to circumstances beyond 
his or her control, is temporarily unable 


to meet norma! living expenses and 
make scheduled payments. 

(b} Eligibility requirements. All of the 
following must exist before a 
moratorium can be granted: 

(1) The borrower is unable for the 
following reasons to continue making 
scheduled payments for a period of at 
least 6 months without unduly impairing 
his or her standard of living: 

(i) Income reduction that will cause 
the scheduled payments plus taxes and 
insurance on the dwelling to exceed 35% 
of the borrower’s income during the next 
12 months, or 

{ii} The need to pay certain essential 
family expenses which has resulted or 
may result in a lien being placed on the 
borrower's dwelling and which if not 
paid are likely to result in loss of the 
dwelling. This does not include 
excessive consumer debt. 

(2) There must be a reasonable 
expectation that income will be 
available to resume scheduled payments 
after the moratorium period{s). 

(3) Borrower must occupy the dwelling 
unless determined by FmHA te be 
uninhabitable. 

(4) The borrower's account has not 
been accelerated. 

(5) It has been more than 2 year since 
the borrower went off a previous 
moratorium unless prior concurrence of 
the State Director is obtained. 

{c) Granting a moratorium. A 
moratorium on scheduled payments will 
be granted when: 

(1) The borrower has made written 
request on Form FmHA 1951-23, 
“Moratorium on Payment (Section 502- 
504 RH Loans)”. 

(2} The County Supervisor has verified 
the accuracy of the information 
provided and determines that the 
borrower is receiving all authorized 
interest credits and meets all the 
moratorium eligibility requirements. 

(d} Approval authority. The County 
Supervisor is authorized to approve or 
disapprove a request for a moratorium. 
The borrower will be notified in writing 
of the action taken within 15 days after 
request has been received in the County 
Office. If the moratorium is approved, 
Part 2 of Form FmHA 1951-23 will be 
completed and sent to the borrower. 
Form FmHA 1951-6 “Borrower Account 
Description Flag,” will be sent to the 
Finance Office. if the moratorium is 
denied, the borrower will be notified in 
accordance with paragraph (j} of this 
section, and § 1910.6{b){1) of Subpart A 
of Part 1910 of this chapter. 

(e) Moratorium period. 

{1} A moratorium may only be granted 
for a 6-month period. A moratorium may 
be retroactive for up te 90 days prior to 





the date the request for a moratorium 
was received in the County Office if the 
circumstances for which the moratorium 
is to be granted existed during that time. 
A maximum of six consecutive 
moratoriums may be granted, an initial 
moratorium and five renewals. 

(2) At the beginning of the 5th month 
of the moratorium period, the County 
Supervisor will send Guide Letter 1951- 
G-8 to the borrower to determine if a 
moratorium is justified for the next 5- 
month period. It is the responsibility of 
the borrower to contact the county 
office. If the borrower does not contact 
the county office, FmHA will allow the 
moratorium to expire and there will be 
no appeal of the decision. If a 
moratorium is renewed, Form FmHA 
1951-23 and Form FmHA 1951-6 will be 
completed and distributed in 
accordance with the FMI. 

(3) The County Supervisor will remind 
the borrower that a moratorium on 
payments does not relieve them of the 
responsibility of paying real estate taxes 
and hazard insurance premiums during 
the moratorium period. 

(f) Action at the expiration of the final 

moratorium period. At the end of the 
final moratorium period, the County 
Supervisor will verify the borrower's 
annual income and obtain a current 
budget to determine the borrower's 
repayment ability. The borrower will be 
advised by letter of the action taken, the 
reasons for the action, and the new 
repayment schedule. 

(1) Borrowers who can bring the 
account current within 2 years by 
paying the payments which were 
deferred during the moratorium period, 
in addition to the regularly scheduled 
payments, will execute Form FmHA 
451-37 to establish a new repayment 
schedule. 

(2) When a borrower cannot bring the 
account current within 2 years through 
the use of Form 451-37, the loan will be 
reamortized within the remaining term 
of the loan. 

(3) When a borrower does not have 
repayment ability if the loan were 
reamortized within the remaining term 
of the loan, the loan may be reamortized 
for the remaining term of the loan plus a 
period not to exceed the total time a 
moratorium was in effect. If the loan 
was not originally scheduled for the 
maximum legal term, the loan can be 
reamortized for the maximum legal term 
of the loan plus a period not to exceed 
the time the moratorium was in effect, 
less the number of years the loan has 
been outstanding. The borrower must 
pay for title clearance and legal services 
needed to assure that the Government's 
lien priority is retained. 


(4) Part or all of the interest accrued 
during the moratorium period(s) will be 
cancelled when reamortization over the 
maximum authorized period will not 
result in payments which are within the 
borrower's repayment ability. If the 
determination is made that the borrower 
cannot make scheduled payments 
without cancellation of part or all of the 
interest which accrued during the 
moratorium, the County Supervisor will 
determine how much interest must be 
cancelled to enable the borrower to 
repay the loan during the maximum 
authorized period. The County 
Supervisor will advise the Finance 
Office by memo of the amount of 
interest cancelled, and this amount will 
be deducted from the balance owed in 
determining a new repayment schedule. 

(5) If after 3 consecutive years of 
moratorium the borrower is still unable 
to make scheduled payments, even if the 
account were reamortized, all 
authorized interest credits were granted, 
and interest accrued during the 
moratorium were cancelled, the account 
must be liquidated. 

(g) Cancellation. A moratorium may 
be cancelled at any time during the first 
4 months of the moratorium period if the 
County Supervisor determines that the 
reason for the moratorium no longer 
exists. If cancelled, the borrower will be 
notified in writing and appeal rights 
given according to paragraph (j)(3) of 
this section. Form FmHA 451-37 will be 
executed to establish a new repayment 
schedule and the borrower will be 
notified in writing of the new payment 
amount. 

(h) Interest accrual. Interest will 
accrue during the moratorium at the rate 
shown on the promissory noted as 
modified by an Interest Credit 
Agreement. Interest credits will be 
granted and renewed throughout the 
period a moratorium is in effect for 
borrowers eligible for interest credits as 
authorized in Subpart A of Part 1944 of 
this Chapter. 

(i) Notification of moratorium 
provision. Applicants and borrowers 
will be advised of the moratorium 
provision as follows: 

(1) During the applicant interview as 
required in Subpart A of Part 1944 of this 
chapter. 

(2) In borrower servicing contacts as 
required in § 1951.312 of this subpart. 

(j) Appeal rights. The borrower will be 
advised in writing of the right to appeal 
as provided in Subpart B of Part 1900 of 
this Chapter when: 

(1) The request for an initial 
moratorium is denied unless the denial 
is based on the fact that 35% of the 
borrower's confirmed income is 
sufficient to pay principal and interest 
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installment, real estate taxes and 
insurance. 

(2) A request for a moratorium 
renewal is not approved, unless a 
moratorium has been in effect for a total 
of 3 years in which case termination of 
the moratorium is not appealable. 

(3) A moratorium is cancelled before 
its expiration data. 


§ 1951.314 Reamortizations. 


Reamortizing Section 502 and 504 RH 
loans extends loan payments to the 
maximum authorized repayment period, 
or rearranges the payments within the 
remaining years of the original 
repayment period. 

(a) Conditions. RH loan accounts may 
be reamortized under any of the 
following circumstances: 

(1) When the borrower has made 
extra payments or refunds totaling 10 
percent or more of the loan balance and 
the County Supervisor determines that 
the borrower cannot reasonably be 
expected to meet the obligation unless 
the account is reamortized to 
substantially reduce the annual or 
monthly installments; 

(2) At the expiration of the final 
moratorium period in accordance with 
§ 1951.313(f) of this subpart; 

(3) When an individual farmer 
program loan for real estate purposes or 
a Section 502 or 504 RH loan is being 
made to a presently indebted Section 
502 or 504 RH borrower, and the loan 
approval official determines that the 
borrower cannot reasonably be 
expected to meet installments due 
unless the account is reamortized. 

(4) When the loan was not originally 
scheduled for the maximum legal term 
and the security life of the property is 
such that the term can be extended, the 
loan can be reamortized for the 
maximum legal term less the number of 
years the loan has been outstanding 
provided the County Supervisor 
determines that the borrower's financial 
condition has changed and the borrower 
cannot reasonably be expected to meet 
the obligation unless the account is 
reamortized. 

(5) When an unauthorized loan or 
unauthorized interest credit has been 
serviced in accordance with Subpart M 
of Part 1951 of this Chapter, and the 
reversal and reapplication of payments 
have resulted in a delinquency which 
requires more than 2 years for the 
borrower to repay under Form FmHA 
451-37. 

(6) When a delinquency develops in 


‘connection with the processing of a 


same terms assumption. 
(7) When a decision has been made 
under Subpart A of Part 1951 of this 
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Chapter to reamortize, reschedule or 
consolidate the farmer programs loans 
of a borrower who also has an RH loan. 

(b) Required actions. The following 
actions will be taken: 

(1) Form FmHA 452-2, 
“Reamortization and/or Deferral 
Agreement,” will be completed in 
accordance with the FMI. 

(2) If the note or assumption 
agreement being reamortized is not held 
in the County Office, the County 
Supervisor will obtain the promissory 
note and any assumption agreement 
from the Finance Office before 
processing the reamortization. 

(3) On the back of the original note or 
assumption agreement, below all 
signatures and endorsements, the 
County Supervisor will insert the 
following: “A Reamortization and/or 
Deferral Agreement dated ,19—, 
in the principal sum of $———, has been 
given to modify the payment schedule of 
this note.” 

(4) The end of the amortization period 
will be the final due date of the note 
being reamortized unless the due date is 
extended in accordance with 
§ 1951.313(f)(3) or § 1951.314(a)(4) of this 
subpart. 

(5) Interest rate for the loan will be 
unchanged. If the borrower qualifies for 
interest credits following reamortization 
of the account, anew Form FmHA 1944- 
6, “Interest Credit Agreement (Section 
502 RH Loans),” will be attached to 
Form FmHA 452-2 and submitted to the 
Finance Office. 


§ 1951.315 . Refinancing. 

Refinancing of Section 502 loans is 
authorized when servicing accounts 
where either interest credits would not 
be available because the loan was 
approved prior to August 1, 1968, or the 
loan was made to an above-moderate 
borrower and the borrower would now 
be eligible for a loan with interest 
credits and who through circumstances 
beyond the borrower's control is in 
danger of losing his/her home. 
Refinancing will be accomplished in 
accordance with Subpart A of Part 1944 
of the chapter, notwithstanding the 
restrictions in paragraph § 1944.22(a). 


§ 1951.316 Servicing a note-only loan. 

A loan made on a note-only basis will 
be serviced in a manner which is in the 
Government's best interest. 

(a) Sale of real property improved 
with note-only funds. When property 
which was improved with note-only 
funds is sold, the County Supervisor 
should attempt to collect the balance 
owed on the loan. If collection cannot be 
made, the debt may be assumed by the 
purchaser of the property on the terms 


of the note. If collection or assumption 
cannot be effected, the debt should be 
settled in accordance with Part 1864 of 


this chapter (FmHA Instruction 456.1), if 


possible, or reclassified to collection- 
only if the borrower has assets and a 
judgment is to be sought. 

(b) Note-only in connection with 
secured loan(s). When a borrower owes 
both secured and RH note-only loans 
and the security property is transferred 
to a party who will assume the secured 
loan(s), the total of the secured and 
unsecured loans will be assumed not to 
exceed the market value of the security 
property. When all of the transferor’s 
debt is not assumed, the balance will be 
collected, secured by a judgment if there 
are assets from which collection may be 
made, or settled in accordance with Part 
1864 of this Chapter (FmHA Instruction 
456.1). 

(c) Deceased borrower. When a note- 
only borrower dies, the County 
Supervisor will determine if there are 
relatives who will repay the loan. If 
payments are not made, the County 
Supervisor will determine whether there 
are assets in the borrower's estate from 
which a claim may be collected. If there 
are assets, a claim against the 
decedent's estate may be recommended 
in accordance with § 1962.49 of Subpart 
A of Part 1962 of this chapter. If not, the 
debt will be settled in accordance with 
Part 1864 of this Chapter (FmHA 
Instruction 456.1). 


§ 1951.317 Exception authority. 

The Administration may, in individual 
cases make an exception to any 
requirement or provision of this Subpart 
which is not inconsistent with the 
authorizing statue or other applicable 
law if the Administrator determines that 
application of the requirement or 
provision would adversely affect the 
Government's interest. The 
Administrator will exercise this 
authority only at the request of the State 
Director and on the recommendation of 
the Assistant Administrator, Housing. 
Requests for exceptions must be made 
in writing by the State Director and 
supported with documentation to 
explain the adverse effect on the 
Government's interest, proposed 
alternative courses of action, and show 
how the adverse effect will be 
eliminated or minimized if the exception 
is granted. 

§ 1951.318-1951.350 [Reserved] 
Exhibit A—Cooperative Agreement for 
Utilization of Housing Supervisory and 
Counseling Services Between the Farmers 
Home Administration and 


1. This agreement, dated , between 
. a political subdivision or 


nonprofit organization of the State of 

(hereinafter called the Agency), and 
the United States of America acting through 
the Farmers Home Administration (FmHA), 
U.S. Department of Agriculture, is entered 
into for the purpose of permitting the Agency 
to assist in the FmHA’s effort to make 
available housing counseling and other 
assistance for FmHA rural housing borrowers 
in the County of in the State of 

and to enable them to better care 
for and maintain their dwellings, reduce 
energy consumption and better manage their 
finances. 

2. FmHA certifies that it is empowered by 
current Federal laws and related rules and 
regulations to enter into this Cooperative 
Agreement with the Agency and that the 
work to be dene by the Agency will be useful. 
in the public interest, could not otherwise be 
provided, and will not result in the 
displacement of employed workers. 

3. The Agency certifies that it has the 
authority under the laws of the State of 

to enter into this Agreement and to 
provide the services agreed upon in the 
manner provided for. 

4. FmHA agrees to: 

A. Provide training to employees of the 
Agency who will provide housing counseling. 
The training will include general information 
on the section 502 and 504 housing programs 
and specific information on: 

1. Computing interest credit. 

2. Rescheduled payment agreements. 

3. Moratorium on payments. 

4. Reamortization. 

5. FmHA budget forms. 

6. The borrower's obligation under the 
promissory note and security instrument. 

7. Home Energy management. 

8. Graduation. 

9. Construction complaints and defects. 

B. At its discretion, the FmHA may also 
provide its own servicing actions in a way to 
maximize the effectiveness of the Agency's 
counseling activities. 

C. Provide access to FmHA files of a 
borrower upon receipt of an executed letter 
of permission from the borrower. 

D. Evaluate the success of the counseling 
provided under this Agreement on a quarterly 
basis. 

E. Consult with the Agency, as necessary, 
on situations involving misconduct, neglect of 
work, and apparent conflicts of interest of 
Agency employees. 

5. The Agency agrees to: 

A. Not discriminate against any employee 
or applicant for employment because of race, 
color, religion, sex, age, marital status, 
national origin or physical or mental 
handicap. The Agency will take affirmative 
action to ensure that applicants are 
employed, and that employees are treated 
during employment, without regard to their 
race, color, religion, sex, age, marital status, 
national origin or physical or mental 
handicap. Such action will include, but not be 
limited to, the following: emplomyent, 
upgrading, demotion or transfer; recruitment 
or recruitment advertising; layoff or 
termination; rates of pay or other forms of 
compensation; and selection for training 
including apprenticeship. The Agency will 
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post in conspicuous places, available to 
employees and applicants for employment, 
notices setting forth the provisions of this 
nondiscrimination clause. 

B. Work with borrowers in a patient and 
understanding manner; with a goal teward 
eliminating loan delinquency and other 
housing-related problems. ; 

C. Pay all salaries and other expenses of 
Agency employees and comply with Federal, 
State, and local minimum wage statutes. No 
monies will be paid by the FmHA under this 
Agreement, either to the Agency or its 
employees. 

D. Not charge borrowers or FmHA for 
services rendered under this Agreement or 
receive any compensation or payments from 
borrowers or FmHA for services rendered 
pursuant to this Agreement. 

E. Not assign specific Agency employees to 
act as housing counselors for FmHA 
borrowers upon request of FmHA. 


F. Advise FmHA borrowers on the items 
covered in 4A of this agreement and as 
described in FmHA regulations. 


G. Contact all borrowers who have 
returned the authorization letter. 


6. The Agency and FmHA mutually 
understand and agree that reasons for 
determining that an Agency employee is 
unacceptable as a housing counselor for 
FmHA borrowers may include but shall not 
be limited to the following: 


A. Practicing or appearing to practice 
discrimination for reasons of race, color, 
religion, sex, age, marital status, national 
origin, or mental or physical handicap. 


B. Being or becoming involved in real or 
apparent conflicts of interest, such as 
engaging directly or indirectly in business 
transactions with FmHA applicants or 
borrowers, or using or appearing to use a 
counseling assignment for private gain, other 
than basic salary and benefits. 


C. Engaging in or having engaged in 
criminal, dishonest, or immoral conduct, or 
conducting him/herself in a manner which 
might embarrass or cause criticism of the 
FmHA. 


D. Engaging is direct partisan political 
activity while working with FmHA 
borrowers. 

7. The Agency and FmHA further 
understand that: 

A. Agency employees may not represent 
themselves as employees of FmHA nor 
represent that they can enter into agreements 
binding on FmHA. 

B. Agency employees may not collect loan 
payments or otlier funds for or on behalf of 
FmHA. 

8. The term of this Agreement shall 
commence on the date in the first paragraph. 
It shall continue until September 30, 198—, 
unless terminated by at least thirty (30) days’ 
advance written notice by either party to the 
other. The Agreement may be renewed for 
successive one-year periods beginning each 
October 1 hearafter if mutually agreed to by 
the Agency and FmHA. 

9. No member of or delegate to Congress or 
resident Commissioner shall be admitted to 
any share or part of this Agreement or to any 
benefit to arise therefrom, unless it be made 
with a corporation for its general benefit. 
Enter Official Title of Agency by 
(Authorizing Official) 

Farmers Home Administration by 
(FMHA County Supervisor) 
Exhibit B—Monitoring (Tickler) System 

The objective is to have only one place 
where payments and servicing actions are 
recorded. An efficient tickler system is a “one 
stop” service station for effective 
delinquency follow-up. Anyone in the County 
Office or personnel from other County 
Offices or from the District and State level 
will be able to look at the servicing card and 
determine the borrower's payment status, 
needed servicing action and relevant past 
history. 

1. A separate management box is set up for 
the tickler system with dividers numbered 1- 
31, one for each day of the month. 

2. Transfer the Office Management Card 
(Form FmHA 1905-5) to the tickler system for 
all new, delinquent and other borrowers who 
are required to make payments in the County 
Office. This card is filed by due date. 
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3. An alphabetical list of all borrowers on 
the tickler system, with payment due date, is 
kept in front of the box so individual cards 
can be located. 


4. A monitoring card (see Exhibit C for an 
example) fits into the management card. 
Pertinent information such as case number, 
address, due date, home and work phone, 
amount of APPA plus all contacts, 
agreements and payments received will be 
recorded on this card. When the card is full 
or when the borrower goes off the tickler 
system, the card will be filed in Position 3 of 
the borrower's County Office file. 


5. An index card is kept by each numbered 
divider to record payment agreements for 
other than the regular due date. Example 1: 
Jim Frey’s due date is the 15th but he advised 
that the payment will be made on the 18th. 
Record the agreement on the management 
card and keep filed behind the 15th. Record 
“Jim Frey—15” on the index card behind the 
18th. This will assure follow-up on the proper 
day plus reference where the management 
card can be found. This is a “‘one time” 
agreement so can be crossed out on the index 
card after follow-up. 


Example 2: Jody Davis's due date is the 
15th, however, he has entered into an 
agreement to pay $150 on the 5th and 20th of 
each month until current. Record the 
agreement on the management card and keep 
behind the 15th. Record “Jody Davis—15” on 
index cards behind the 5th and 20th and keep 
as long as the agreement is in effect. 


Note.—An alternative system would be to 
leave the management card (Form FmHA 
1905~5) in the management box. The 
management box would only be used to 
locate the borrower's monitoring card in the 
tickler system. All contracts, agreements, 
payments etc., will be recorded on the tickler 
system monitoring card. This will eliminate 
the need for the alphabetical list described in 
Step 3. The 31-day tickler system would be 
set up in the same manner but only using the 
monitoring card (Exhibit C). If this alternative 
system is used, a notebook binder could be 
used instead of a card box. 
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Exhibit C 


MONITORING FILE RECORD CARD 


Name & Address Telephone Work 


Dated: September 16, 1985. 
Vance L. Clark, 


Administrator, Farmers Home 
Administration. 


[FR Doc. 85-22792 Filed 9-23-85; 8:45 am] 
BILLING CODE 3410-07-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 240 
[Release No. 34-22414; File No. S7-40-85] 
Short Sales of Securities 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rule amendments. 


SUMMARY: In connection with extending 


unlisted trading privileges to certain 
over-the-counter stocks and permitting 
certain listed securities to be 
concurrently designated National 
Market System Securities, the 
Commission is proposing amendments 
to its short sale rule that would exclude 
from application of the rule transactions 


Case No. 


en te re te ee 


PAYMENT SCHEDULE 


Due Date: 
Regular 
Extra 


Amt 


in National Market System Securities 
that are traded on an exchange on a 
listed or unlisted trading privileges 
basis. 


DATE: Comments to be received by 
October 30, 1985. 


ADDRESSES: All Comments should be 
submitted in triplicate to John Wheeler, 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. All comments 
should refer to File No. S7-40-85, and 
will be available for inspection at the 
Commission's Public Reference Room, 
450 Fifth Street, NW., Washington, D.C. 
FOR FURTHER INFORMATION CONTACT: 
Andrew E. Feldman, Esq., (202) 272- 
2414, Room 5202, Division of Market 
Regulation, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. 
SUPPLEMENTARY INFORMATION: 


I. Summary 


Rule 10a-1 (“Short sale rule” or 
“Rule”)! under the Securities Exchange 
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Act of 1934 (“Act”)? prohibits execution 
of short sales under certain conditions. 
The Rule applies to securities registered 
on, or admitted to unlisted trading 
privileges (“UTP”) on, a national 
securities exchange for which last sale 
information is reported pursuant to an 
“effective transaction reporting plan.” 
As such, Rule 10a-1 applies to listed 
securities traded on an exchange or in 
the third market * and reported through 
the consolidated transaction reporting 
system, but not to purely over-the- 
counter (“OTC”) securities or to the 
limited number of listed securities not 
eligible for inclusion in the consolidated 
transaction reporting system. 

The Commission today has issued two 
releases that could, as a by-product, 
subject transactions in two groups of 
National Market System Securities 
(“NMS Securities”)® to the Rule for the 
first time. First, the Commission has 
announced the terms and conditions for 
exchanges to commence trading NMS 
Securities on a UTP basis beginning 
January 1, 1986.° Second, the 


117 CFR 240.10a-1. 

215 U.S.C. 78a et seq., as amended by the 
Securities Acts Admendments of 1975, Pub. L. No. 
94-29 (June 4, 1875), 89 Stat. 97, [1975] U.S. Code 
Cong. & Ad. News 97. 

3 The Commission's transaction reporting rule, 
Rule 11Aa3-1 under the Act, defines an “effective 
transaction reporting plan” as a pian approved by 
the Commission for collecting, processing, and 
disseminating transaction reports in 
securities. 17 CFR 240.11Aa3-1{a)(3). See also 17 
CFR 240.11Aa3-1{a}{4}-{6). Transaction reports for 
listed securities from al! markets are collected and 
disseminated in the “consolidated transaction 
reporting system” pursuant to such a plan 
administered by the Consolidated Tape Association 
(“CTA”). The CTA members are the New York, 
American, Boston, Cincinnati, Midwest, Pacific, and 
Philadelphia Stock Exchanges, and the National 
Association of Securities Dealers (“NASD”). 

* The third market is a term used to describe 
over-the-counter transactions in listed securities. 

5 Rule 11Aa2-1 under the Act (“NMS Securities 
Rule”) sets forth the criteria and procedures by 
which certain OTC securities are designated as 
NMS Securities. 17 CFR 240.11Aa2-1. See Securities 
Exchange Act Release No. 21583 (December 18, 
1984), 50 FR 730 (“NMS Amendments Release”); 
Securities Exchange Act Release No. 17549 
(February 17, 1981), 46 FR 13992 (“NMS Adoption 
Release”). The primary effect of designation as an 
NMS Security is that the security is subject to last 
sale reporting requirements similar to those 
applicable to exchange traded securities. 
Transaction reports are collected and disseminated 
through the NASD’s NASDAQ system pursuant to 
an effective transaction reporting plan administered 
by the NASD. These securities and listed securities 
included in the consolidated transaction reporting 
system are “reported securities.” See 17 CFR 
240.11Aa3-1(a)(4). 

6 Securities Exchange Act Release No. 22412 
(September 16, 1985) (“OTC/UTP Release”). 
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Commission has adopted amendments 
to the NMS Securities Rule to allow 
listed securities that are not reported in 
the consolidated transaction reporting 
system to be designated as NMS 
Securities beginning October 1, 1985.7 
Because last sale information on NMS 
Securities is reported pursuant to an 
“effective transaction reporting plan,” 
transaction in NMS Securities that are 
traded on an exchange on the basis of 
either UTP or a concurrent listing 
automatically would be subject to short 
sale regulation, whether those 
transactions occur on an exchange or 
OTC. 

The Commission, however, has not 
made a determination on the extent to 
which Rule 10a-1 should apply to NMS 
Securities. Thus, it is proposing to 
amend Rule 10a-1 to exclude 
transactions in NMS Securities from the 
Rule until the question of OTC short sale 
regulation is resolved.® 


Il. Background 


Section 10{a) of the Act grants the 
Commission authority to regulate short 
sales in securities.® Consistent with that 
authority, the Commission in 1938 
adopted Rule 10a—1 under the Act,!° 
which is generally designed to prohibit 
short selling in a declining market.'* It 
applies to securities registered on or 
admitted to UTP on a national securities 
exchange for which last sale information 
is reported pursuant to an “effective 
transaction reporting plan.”'? The short 


7 Securities Exchange Act Release No. 22413 
(September 16, 1985) {J“OTC/Listed NMS Securities 
Release”). 

® The Commission has published a release 
soliciting comment on whether to extend short sale 
regulation to NMS Securities. See Securities 
Exchange Act Releae No 22127 (June 21, 1985), 50 FR 
26584 (“NMS Concept Release”). 

° 15 U.S.C. 78}. 

*© See Securities Exchange Act Release No. 1548 
(January 24, 1938). (“Rule 10a—1 Adoption Release”). 
In addition to Rule 10a-1, the Commission adopted 
Rule 3b-3 under the Act, which defines the term 
“short sale” as any sale of a security which the 
seller does not own or any sale which is 
consumated by the delivery of a security borrowed 
by. or for the account of, the seller. See id. 

** The Commission elaborated on the objectives 
of Rule 10a-1 in the Special Study of Securities 
Markets. The Commission stated that short sale 
regulation should: 

(1) Allow relatively unrestricted short selling in 
an advancing market; 

(2) Prevent short selling at successively lower 
prices, thus eliminating short selling as a tool for 
driving the market down; 

{3} Prevent short sellers from accelerating a 
declining market by exhausting all remaining bids 
at one price level, causing successively lower prices 
to be established by long sellers. 

Securities and Exchange Commission, Special 
Study of Securities Markets, H.R. Doc. No. 95, 88th 
Cong., ist Sess. 251 (1963). 

'® See supra note 5. 


sale rule uses a tick test which relies on 


‘current last sale reporting.'* This test 


compares the price of a proposed short 
sale to immediately preceding 
transactions to determine its 
permissibility: short sales may be 
effected only on a plus tick (i.e., at a 
price above the price at which the 
immediately preceding last sale was 
effected) or a zero-plus tick (i.e., at a 
price equal to the last sale if the last 
preceding transaction at a different 
price was at a lower price). The base 
price is determined by reference to the 
last sale either in the consolidated 
transaction report system or in a 
particular marketplace. '* 

Prior to 1975, Rule 10a-1 covered short 
sales in reported listed securities 
effected only on exchanges. OTC 
trading in reported securities was not 
subject to any short selling restrictions, 
in part because last sale reports were 
not available for OTC transactions. '* In 
connection with the implementation of 
the CTA Plan in 1974, the Commission 
extended Rule 10a-1 to third market 
transactions in listed securities included 
in the consolidated system. '* 

In adopting the NMS Securities Rule 
thereby extending last sale reporting to 
those solely OTC-traded securities 
designated as NMS Securities, the 
Commission specifically sought 
comment on whether short sale 
limitations should be extended to NMS 


13 17 CFR 240.10a-1{a}(1). 

1417 CFR 240.10a-1(a)(1). The “equalizing 
exemption” to the Rule, however, provides an 
exception which allows a market maker (i.e., an 
exchange specialist, registered exchange market 
maker, or third market maker) to effect short sales 
for his own account at a price equal to the last sale 
price reported in the consolidated system, 
regardless whether that sale was on a zero-plus 
tick. See 17 CFR 240.10a-1(e){5). 

'S See Securities Exchange Act Release No. 11468 
{June 12, 1975), 40 FR 25442, 25443 ("1975 Rule 10a-1 
Amendments Release”). In the absence of publicity 
concerning OTC short sales (such as that afforded 
by the consolidated transaction reporting system), 
there appeared to be little reason to fear that such 
sales would have a manipulative or destabilizing 
impact on the markets. /d. at 25443. 

‘6 See 1975 Rule 10a-1 Amendments Release, 
supra note 15. In proposing to expand the scope of 
Rule 10a-1, the Commission specifically noted that 
the potential for manipulation which the short sale 
rule was designed to prevent would be incressed by 
the availability of transaction reporting. See 
Securities Exchange Act Release No. 10668 (March 
6, 1974), 36 FR 10604. Following a review of the 
comments, the Commission concluded that the 
publicity provided by the consolidated system for 
OTC transactions in reported listed securities 
justified the application of Rule 10a-1. See 1975 Rule 
10a-1 Amendments Release, supra note 15, at 25443. 
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Securities. ‘7 In a recent release, '* the 
Commission recognized that last sale 
reporting has become an established 
part of the OTC market, '® and noted that 
as of June 1985 there were over 1900 
NMS Securities, with prospects that 
additional securities would soon be 
designated.” Accordingly, the 
Commission again solicited comment on 
whether and how short sales in OTC 
securities designated as NMS Securities 
should be regulated.*' That request for 
public comment is still outstanding.”* 


Ill. Discussion 


The Commission has proceeded 
cautiously both in expanding short sale 
regulation and in designating NMS 
Securities. Now that last sale reporting 
has been established in the OTC market, 
the Commission is seeking public 
comment on the appropriateness of 
extending Rule 10a-1 generally to NMS 
Securities. It should be noted, however, 
that unless Rule 10a-1 is amended, 
Commission approval of UTP in NMS 
Securities and of concurrent exchange 
listing and NMS designation would have 
the effect of bringing certain NMS 
Securities within the scope of the Rule 
for the first time. Specifically, once 
trading in these securities begins in 
multiple markets pursuant to an 
“effective transaction reporting plan,” 
persons engaging in transactions in such 
NMS Securities either on an exchange or 
OTC would have to comply with short 
selling regulations. 

The Commission solicits comment on 
whether, in view of its ongoing 
consideration of NMS Securities short 
sale regulation, it should suspend the 
application of short sale restrictions to 
the limited group of NMS Securities 
subject to UTP or concurrent exchange 
trading. The Commission preliminarily 
believes that it should address short 
sale regulation with respect to NMS 
Securities on an omnibus basis and not 
through the automatic application of the 
Rule as a result of granting UTP to NMS 
Securities or the concurrent exchange 
listing and NMS designation of a limited 
number of securities. Automatically 


*7NMS Adoption Release, supra note 5, 14001-02. 
In response to that solicitation, the NASD stated 
that “short selling regulations prior to and during a 
distribution of NMS Securities would be appropriate 
but that it is not necesssary, at this time, to impose 
across-the-board short sale regulations on 
transactions in NMS Securities.” Letter from S. 
William Broka, Secretary, NASD, to George A. 
Fitzsimmons, Sectary, SEC, dated July 31, 1981. 

*® NMS Concept Release, supra note 8. 

"9 Jd, at 26585. . 

See id. at 26587. 

2" Id. at 26586-87. 

22 The comment period expires on September 30, 
1985. 
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applying Rule 10a-1 to these NMS 
Securities appears to be premature 
because the Commission is still studying 
the broader question whether short sale 
regulation should apply to some or all 
NMS Securities. It also would be 
confusing because only those NMS 
Securities traded on an exchange on a 
listed or UTP basis would be subject to 
short sale regulation. Finally, it would 
be arbitrary for the applicability of Rule 
10a-1 to depend on exchange decisions 
on whether to have UTP, and for all 
OTC participants who trade these NMS 
Securities to be automatically subject to 
the Rule even if there was little or no 
exchange tradi 

Accordingly, the Commission is 
proposing for comment amendments to 
Rule 10a-i that would exempt from the 
Rule transactions in NMS Securities 
traded on an exchange on a listed or 
UTP basis. The proposed amendments 
are narrow in scope, and would apply 
only to transactions in those NMS 
Securities that are subject to either UTP 
or a concurrent exchange listing. If 
adopted, the amendments would, of 
course, be subject to modification if the 
Commission decides to apply short sale 
restrictions to the OTC market. 


IV. Summary of the Initial Regulatory 
Flexibility Analysis 

The Commission has prepared an 
Initial Regulatory Flexibility Analysis 
(“IRFA”), pursuant to the requirements 
of the Regulatory Flexibility Act,™* 
regarding the proposed amendments to 
Rule 10a-1. The IRFA indicates that the 
proposed amendments would exempt 
from Rule 10a-1 persons engaging in 
transactions in NMS Securities subject 
to UTP or to a concurrent exchange 
listing. The IRFA notes that the principal 
effect of this exemption would be to 
relieve exchange specialists, OTC 
market makers, and other market 
participants from obligations governing 
short selling to which they otherwise 
would be subject. The IRFA states that, 
because the proposed amendments 
would exempt persons from regulation 
the proposal would not appear to 
impose any costs upon those persons 
affected. However, the IFRA solicits 
comments on whether the proposed 
amendments might impose any other 
costs. 

A copy of the IFRA may be obtained 
by contacting Andrew E. Feldman, Esq. 
(202) 272-2414, Division of Market- 


*3In this regard, there are a small number of NMS 
Securities that currently are traded on an exchange 
on a listed or UTP basis. The majority of trading in 
these issues has occurred in the OTC market rather 
than on the exchanges. See OTC/UTP Release, . 
supra note 7, at 31-32. 

45 U.S.C. 601 et seq. 


Regulation, Securities and Exchange 
Commission, 450 5th Street, NW.., 
Washington, DC. 20549. © 


List of Subjects in 17 CFR Part 240 


Reporting and recordkeeping 
requirements, Securities. 


V. Statutory Basis and Text of the . 
Amendments 


Pursuant to the Securities Exchange 
Act of 1934 and particularly Sections 
10{a) and 23(a) thereof, 15 U.S.C. 78j and 
78w{(a), the Commission proposes to 
amend § 240.10a-1 in Chapter II of Title 
17 of the Code of Federal Regulations. 


Text of Proposed Amendments to Rule 
10a-1 


Chapter II, Title 17 of the Code of 
Federal Regulations is amended as 
follows: 


PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


1. The authority citation for Part 240 
continues to read as follows: 


Authority: Sec. 23, 48 Stat. 901, as amended 
(15 U.S.C. 78w). . . § 240.10a-1 also issued 
under sec. 10{a), 48 Stat. 891, as amended (15 
U.S.C. 78)). . . 


2. Section 240.10a—1 is amended by 
revising paragraph (a) as follows: 


§ 240.10a-1 Short sales. 


(a)(1){i) No person shall, for his own 
account or for the account of any other 
person, effect a short sale of any 
security registered on, or admitted to 
unlisted trading privileges on, a national 
securities exchange, if trades in such 
security are reported pursuant to an 
“effective transaction reporting plan” as 
defined in § 240.11Aa3-1 (Rule 11Aa3-1) 
under the Act), and information as to 
such trades is made available in 
accordance with such plan on a real- 
time basis to vendors of market 
transaction information, {A) below the 
price at which the last sale thereof, 
regular way, was reported pursuant to 
an effective transaction reporting plan; 
or (B) at such price unless such price is 
above the next proceeding different 
price at which a sale of such security, 
regular way, was reported pursuant to 
an effective transaction reporting plan. 

(ii) The provisions of paragraph 
(a)(1)(i) hereof shall not apply to 
transactions by any person in National 
Market System Securities as defined in 
§ 240.11Aa2-1 (Rule 11Aa2-1) under the 
Act). 


* * * * * 


By the Commission. 
September 16, 1985. 
John Wheeler, 
Secretary. 
[FR Doc. 85-22699 Filed 9-23-85; 8:45 am] 
BILLING CODE 8010-01-M 


17 CFR Part 240 
[Release No. 34-22419; File No. S7-41-85] 


er ee et 
Options Disclosure Document 


AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rule amendment and 
solicitation of public comment. 


SUMMARY: The Commission is proposing 
for comment an amendment to Rule 9b- 
1 under the Securities Exchange Act of 
1934 which provides for the distribution 
to investors of an options disiclosure 
document discussing the risks and uses 
of standardized options. If adopted, the 
amendment would delete from the Rule 
the requirement that the disclosure 
document contain information regarding 
the uses of the options classes covered 
by the document. 

DATE: Comments must be received on or 
before October 11, 1985. 

ADDRESSES: Interested persons should 
submit three copies of their written 
comments to John Wheeler, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW, Washington, DC, 
20549 and should refer to File No. S7-41- 
85. All submissions will be made 
available for public inspection at the 
Commission's Public Reference Room, 
450 Fifth Street, NW, Washington, DC 
20549. 

FOR FURTHER INFORMATION CONTACT: 
Holly Hasley Smith, Esq., (202) 272-2415, 
Division of Market Regulation, 450 Fifth 
Street, NW., Washington, DC 20549. 
SUPPLEMENTARY INFORMATION: Today 
the Securities and Exchange 
Commission (“Commission”) proposes 
for comment an amendment to Rule 9b- 
1 (“Rule”) under the Securities Exchange 
Act of 1934 (“Act”)! which would 
eliminate from paragraph (c) of the Rule 
the requirement that an options 
disclosure document contain 
information regarding the uses of the 
options classes covered by the 
document. 


I, Background 

Rule 9b-1 provides that an options 
disclosure document containing the 
information specified in paragraph (c) of 


117 CFR 240. 9b-1 (1985). 
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the Rule must be filed with the 
Commission by an options market ? at 
least 60 days prior to the date definitive 
copies of the document are furnished to 
customers. Paragraph (c) of the Rule 
specified that, with respect to the 
options classes covered by the 
document, the document must contain, 
among other things, a discussion of the 
mechanics of buying, writing and 
exercising the options; the risks of 
trading, and the uses of, the options; the 
market for the option; and the tax 
consequences of options trading. 
Paragraph (d) of the Rule further 
provides that no broker or dealer shall 
accept an options order from a 
customer, or approve the customer's 
account for the trading of options, 
“unless the broker or dealer furnishes or 
has furnished to the customer the 
options disclosure document.” 

The Commission adopted the Rule on 
September 16, 1982, in an effort to foster 
better investor understanding of 
standardized options trading and reduce 
the costs of issuer compliance with the 
registration requirements of the 
Securities Act of 1933 (“Securities 
Act”).$ Prior to the adoption of the Rule, 
it was necessary for an options issuer to 
file a registration statement containing 
detailed information about the issuer of 
the options and the mechanics of 
options trading, in order to meet the 
registration requirements of the 
Securities Act. The Proposal Release, 
however, noted that the registration 
requirements of the Securities Act made 
the prospectus “lengthy and 
complicated” and did not meet the 
needs of financially unsophisticated 
options investors.* Accordingly, the 
Commission proposed that a disclosure 
document under the Act be developed 
which would contain information 
concerning the risks and uses of options 
trading and present the information in a 
manner easily understandable by 
investors lacking a technical, financial 
background. With the adoption of Rule 
9b-1, the Commission established a new 
disclosure procedure specifically geared 
to meeting the information needs of 
investors in standardized options.® 


? Paragraph (a)(1) of the Rule defines an options 
market to mean “a national securities exchange, an 
automated quotation system of a registered 
securities association or a foreign securities 
exchange on which standardized options are 
traded.” 

% See Securities Exchange Act Release Nos. 18836 
(June 24, 1982), 47 FR 28688 (“Proposal Release”) 
and 19055 (September 16, 1982), 47 FR 41950 
(“Adoption Release”). 

* Proposal Release, id. at 47 FR 28688. 

® Concurrent with the adoption of Rule 9b-1, the 
Commission adopted a new Form S-20 for the 
registration of standardized options under the 
Securities Act. Adoption Release, supra note 3, 47 


In 1982, following the adoption of Rule 
9b-1, an options disclosure document 
was prepared jointly by the American 
Stock Exchange, Inc., the Chicago Board 
Options Exchange, Inc., the Pacific 
Stock Exchange, Inc., the Philadelphia 
Stock Exchange, Inc. (“Exchanges”) and 
the Options Clearing Corporation ‘ 
(“OCC").® The initial disclosure 
document consisted of a single booklet 
generally describing the risks and uses 
of exchange-listed options on individual 
equity securities. Since that time, three 
additional disclosure booklets have 
been published describing, respectively, 
the risks and uses of listed options on 
stock indexes, debt instruments and 
foreign currencies. 

Recently, the OCC and the Exchanges, 
together with the New York Stock 
Exchange, Inc. and the National 
Association of Securities Dealers, Inc., 
(“NASD”), filed with the Commission a 
revised options disclosure document 
which is intended to replace the 
disclosure booklets currently in use.” As 
amended, the disclosure document 
reflects recent significant changes in the 
options markets. For example, the 
document discusses changes relating to 
the introduction of the NASD as an 
options market,® proposed new products 
such as European-style options® and 
proposed options on the European 
Currency Unit.?° 

In addition to these revisions, the four 
disclosure booklets currently in use 
have been consolidated into a single 
revised document entitled 
“Characteristics and Risks of Standards 
Options.” The amended disclosure 
document retains the risk disclosure 
discussions found formerly in each of 
the separate booklets, but eliminates the 
separate discussion of uses of each of 
the options classes covered by the 
document. Instead, possible uses of 
options are noted only to the extent 


FR at 41951-2. This Form requires the filing of 
information related to the issuer of standardized 
options and such options. The Form must be filed 
with the Commission by the issuer before an 
options disclosure document may be distributed. 17 
CFR 240.9b-1(b)(1}{1985). 

® At the present time, all standardized options 
traded on United States exchanges or in the 
NASDAQ market are issued by OCC. 

7 See letter from Michael L. Meyer, Schiff, Hardin 
& Waite, Counsel to OCC, to Richard T. Chase, 
Associate Director, Division of Market Regulation, 
SEC, dated June 17, 1985, and letter from Marc L. 
Berman, General Counsel, OCC, to Richard T. 
Chase, dated July 30, 1985. 

® See Securities Exchange Act Release No. 22026 
(May 8, 1985), 50 FR 20310. . 

* See File No. SR-CBOE-84-31, Securities 
Exchange Act Release No. 22043 (May 15, 1985), 50 
FR 21381. 

*° See File No. SR-Phix-85-10, Securities 
Exchange Act Release No. 22056 (May 20, 1985), 50 
FR 21536, and File No. SR-PSE-85-16. 
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necessary to discuss clearly possible 
risks of various options strategies. In 
connection with filing the revised 
disclosure document, the Exchanges, the 
NASD and the OCC have required that 
the Commission amend Rule 9b-1 to 
eliminate the requirement that the 
disclosure document contain 
information regarding the uses of | 
standardized options. 

In response to this request, the 
Commission is proposing for comment 
an amendment to Rule 9b-1. Under the 
proposed amendment, paragraph (c) of 
the Rule would no longer require the 
options disclosure document contain 
information on the uses of the options 
classes covered by the document. All 
other provisions of paragraph (c) of the 
Rule would remain the same." 


II. Proposed Amendment 


The Commission proposes to amend 
paragraph (c) of Rule 9b-1 to delete the 
requirement that an options disclosure 
document contain information regarding 
the uses of standardized options. 

The options markets have changed in 
several significant respects since the 
adoption of Rule 9b-1 and the 
publication of the first options 
disclosure document in 1982. In 
particular, since 1982, the Commission 
has approved options trading on a 
number of new instruments and 
underlying securities, including debt 
insturments, foreign currencies and 
over-the-counter stocks. Standardized 
options trading on these new products, 
among others, necessitated the issuance 
of additional disclosure documents to 
supplement the original document which 
dealt exclusively with options on 
individual exchange-listed equity 
securities. The publication of these 
documents has substantially increased 


~ the length and complexity of the 


disclosures provided investors regarding 
standardized options.?? 


"The Exchanges, NASD and OCC 
(“Participants”) also have requested that the staff of 
the Division of Market Regulation (“Division”) 
indicate that it will not recommend that the 
Commission take enforcement action against any of 
the Participants {or their member firms), pending 
adoption of this amendment, because the disclosure 
document no longer discusses the uses of 
standardized options. In this regard, the 
Commission, pursuant to its authority under 
paragraph (c) or Rule 9b-1, has issued an order 
exempting the Participants from the requirement 
that the disclosure document contain information on 
the uses of options. See Securities Exchange Act 
Release No. 22418 (September 17, 1989). 

12 In this regard, the disclosure documents 
covering new options products originally were 
crafted as separate supplements to the basic 
disclosure document covering options on individual 
equity securities. This avoided repetition of the 
discussion of generic risks contained in the basic 

Continued 
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In addition, investor understanding of 
the mechanics of buying, writing and 
exercising options, and of the various - 
uses of options, such as hedging, has 
increased in recent years, in part due to 
educational efforts undertaken by the 
Exchanges. In this regard, the Exchanges 
and many brokerage firms already 
produce extensive educational and sales 
materials that provide information on a 
variety of uses for options. Thus, while 
there may be advantages to including a 
discussion of uses in the disclosure 
document, it would appear that there are 
a number of alternative sources of that 
information for investors. Industry 
representatives also have become more 
knowledgeable about options trading 
strategies. 

In view of these changes, the 
Commission believes it is consistent 
with the purposes of Rule 9b-1 to 
eliminate from the Rule the requirement 
that the disclosure document contain 
information concerning the uses of all 
the options classes covered by the 
document. In this regard, it is important 
to recall that, in adopting Rule 9b-1, the 
Commission's principal goal was to 
establish a “disclosure framework 
specifically tailored to the information 
needs of investors in standardized 
options.”!3 The Commission endorsed 
the development of a disclosure 
document which would alert investors 
to the risks of options trading and be 
easily understood by readers lacking 
financial experties.1* The Commission 
believes that the proposed amendment 
to Rule 9b—1 will further the 
Commission's intended aim of providing 
adequate disclosure of the risks of 
options trading in a manner readily 
understandable by investors. By 
eliminating the separate discussion of 
uses from the document, the document 
will be less lenghty and complex, 
thereby focusing attention on the risk 
disclosure aspects of the document. 

Moreover, as a practical matter, the 
Commission recognizes most broker- 
dealers accepting options orders from 
public customers inform their customers 
of the uses of options and trading or 
investment strategies which may be 
appropriate for them. Moreover, the 
Commission believes that consolidation 
of the four disclosure booklets into a 
single document is consistent with the 
purposes of the Rule. It will simplify the 


document, but necessitated cross referencing 
between booklets, a source of potential investor 
confusion. Consolidation of the various disclosure 
documents obviated this problem, but without 
‘ reducing its scope would have produced a 
formidable document that many investors might 
have found too imposing to read. 
'’ Adoption Release, supra note 3, 47 FR at 41951. 
'4 Proposal Release, supra note 3, 47 FR at 28688. 


disclosure of risks and related 
information for new options products by 
eliminating the need for investors to 
cross-reference between the basic and 
supplemental documents. It will also 
ensure that investors are in timely 
receipt of information concerning all 
options classes traded on an exchange 
or quoted on NASDAQ, rather than 
relying on the proper booklet being sent 
to each options customer. The unified 
disclosure approach should dramatically 
simplify compliance procedures for 
broker-dealers with respect to this 
requirement. 7 


Ill. Regulatory Flexibility Act 
Certification 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the amendment 
proposed herein will not, if adopted, 
have a significant economic impact on a 
substantial number of small entities. 
This certification, including the reasons 
therefore, is attached to this release. 


List of Subjects in 17 CFR Part 240 


Brokers, Confidential business 
information, Fraud, Reporting and 
recordkeeping requirements, Securities. 


IV. Statutory Basis and Text of Proposed 
Amendment 


Title 17, Chapter II of the Code of 
Federal Regulations is proposed to be 
amended as follows: 


PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


1, The authority citation for Part 240 
continues to read as follows: 

Authority: Sec. 23, 48 Stat. 901, as 
amended; 15 U.S.C. 78w. section 240.9b-1 
also issued under 15 U.S.C. 77b, 77g, 77}, 
77s(a), 78i, 780. 


§ 240.96-1 [Amended] : 

2. Section 240.9b-1 is amended by 
removing paragraph (c)(4), and 
redesignating paragraphs (c)(5) through 
(c){12) as paragraphs (c)(4) through 
(c)(11). 

Dated: September 17, 1985. 

By the Commission. 

John Wheeler, 

Secretary. an 
Regulatory Flexibility Act Certification 
I, John S.R. Shad, Chairman of the 

Securities and Exchange Commission, 
hereby certify pursuant to 5 U.S.C. 
605(b) that the proposed amendment to 
Rule 9b-1 set forth in Securities 
Exchange Act Release No. 34-22419, if 
promulgated, will not have a significant 


economic impact on a substantial 
number of small entities. Specifically, in 
the event that information on the uses of 
standardized options is deleted from the 
options disclosure document, the 
document will become less lengthy than 
the current disclosure materials, and 
will be less costly to print and distribute 
than is currently the case. Any costs 
incurred by options broker-dealers as a 
result of the proposed amendment 
would not have a significant economic 
impact on small broker-dealers as that 
term is defined in Rule 0-10{c). 


Dated: September 18, 1985. 
John S.R. Shad, 
Chairman. 
[FR Doc. 85-22793 Filed 9-23-85; 8:45 am] 
BILLING CODE 8010-01-™ 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
{MO 1753; A-7-FRL-2901-8] 


Approval and Promuigation of 
implementation Plans; State of 
Missouri 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rulemaking (PRM). 


summary: In this document, EPA 
proposes to approve a revision to the 
State air pollution control regulations as 
part of the State Implementation Plan. 
The purpose of this revision is to require 
that sources of air pollution submit 
emissions information and that 
emissions data correlated with 
allowable emission rates be publicly 
available as required by the Clean Air 
Act. The purpose of this document is to 
advise the public of EPA’s preliminary 
finding and to invite comments on EPA's 


‘proposed approval. 


DATE: Comments must be received by 
October 24, 1985. 

ADDRESSES: Comments should be sent 
to Daniel J. Wheeler, Environmental 
Protection Agency, 726 Minnesota 
Avenue, Kansas City, Kansas 66101. The 
State submission is available at the 
above address and at the Missouri 
Department of Natural Resources, 1101 
Rear Southwest Boulevard, Jefferson 
City, Missouri 65102. _ 

FOR FURTHER INFORMATION CONTACT: 
Daniel J. Wheeler, 913-236-2893. 
SUPPLEMENTARY INFORMATION: Section 
110 of the Clean Air Act requires that 
State Implementation Plans (SIP) 
contain provisions requiring periodic 
submission of emission data by sources 
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of air pollution. It also requires that 
emission data as correlated with 
allowable emission rates be made 
available to the public. 

The State of Missouri included rules 
in its 1972 SIP that were intended to 
comply with these requirements. A legal 
review by EPA found that the 
underlying statutory authority could be 
interpreted to prohibit release of 
emission data under the rules included 
in the 1972 SIP (37 FR 22089, October 28, 
1972). Therefore, the Missouri SIP was 
disapproved with respect to this 
requirement. (See 40 CFR 52.1325(a).) 

The State has now rescinded the 1972 
regulations dealing with emission data 
and adopted a new comprehensive 
regulation in their place. Previously 
State regulations contained separate 
data submission requirements for each 
of the four geographical areas of the 
State. Similarly, there were four other 
rules concerning public availability of 
data. The single new rule replaces the 
eight former rules, requiring data 
submission and public availability on a 
Statewide basis. 

In reviewing the new rule, EPA 
specifically examined the public 
availability provisions. Missouri statutes 
contain a strict prohibition on releasing 
information constituting a trade secret. 
The EPA review finds that, in the new 
State Rule 10 CSR 10-6.110, there is a 
specific defined difference between 
emission data, which must be released, 
and confidential business data, which 
must not be released. The State rule 
provides a mechanism for determining 
whether data are to be kept confidential, 
and contains a requirement that data 
reported under the rule must be reduced 
to emission data so that it may be 
released to the public as required by the 
rule. The mechanism also clarifies the 
distinction between information which 
can or must be released, and 
information which must be kept 
confidential. 

This rule is subject to a povision of 
State law which authorizes a State 
agency to adopt regulations to bring the 
SIP into conformance with the Clean Air 
Act, and allows the State legislature's 
joint committee on administrative rules 
to suspend a rule that is beyond, or 
contrary to, this statutory authority or is 
inconsistent with legislative intent. This 
statutory provision was adopted after 
EPA’s original disapproval of the public 
availability provisions of the SIP. The 
legislature was in session for over six 
months after this rule was published in 
the Missouri Register and adjourned 
without addressing this rule. Therefore, 
EPA believes the State has properly 
determined that the rule is within the 
scope of the statute. 


In summary, EPA believes that this 
new rule, 10 CSR 10-6.110, Submission 
of Emission Data and Process 
Information, meets the requirements of 
the Clean Air Act and of 40 CFR 
51.11(a)(6). This approval would also 
result in the revocation of the 
disapproval found at 40 CFR 52.1325(a). 

This State submission constitutes a 
proposed revision to the Missouri SIP. 
The Administrator's decision to approve 
or disapprove this proposed revision 
will be based on the comments received 
and on a determination of whether or 
not the revision meets the requirements 
of section 110 of the Clean Air Act and 
of 40 CFR Part 51, Requirements for 
Preparation, Adoption, and Submittal of 
State Implementation Plans. 

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 
Air pollution control, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 
Authority: 42 U.S.C. 7401-7642. 
Dated: August 5, 1985. 
Morris Kay, 
Regional Administrator. 
[FR Doc. 85-22526 Filed 9-23-85; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 435 
[FRL-2902-1] 


Oil and Gas Extraction Point Source 
Category, Offshore Subcategory; 
Effiuent Limitations Guidelines and 
New Source Performance Standards 


AGENCY: Environmental! Protection 
Agency (EPA). 


ACTION: Announcement of date change. 


sumMMARY: EPA has changed the date of 
one workshop originally announced in 
the Federal Register on August 26, 1985 
(50 FR 34592), as discussed in the 
ADDRESSES section of this document. 
DATE: Workshop rescheduled for 
Thursday, September 26, 1985. 


ADDRESSES: The public workshop to be 
held at the Sheraton New Orleans Hotel, 
500 Canal Street, New Orleans, 
Louisiana. There will be no pre- 
registration. Onsite registration will 
begin at 8:30 a.m. The workshop will be 
conducted from 9:00 a.m. to 5:30 p.m. 
local time. 
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FOR FURTHER INFORMATION CONTACT: 
Mr. Dennis Ruddy, Industrial 
Technology Division (WH-552), 
Environmental Protection Agency, 401 M 
Street, SW, Washington, DC 20460 or 
call (202) 382-7131. 


Dated: September 13, 1985. 
Edwin L. Johnson, 
Acting Assistant Administrator for Water. 
[FR Doc. 85-22772 Filed 9-23-85; 8:45 am] 
BILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 


48 CFR Parts 546 and 552 
[GSAR Notice No. 5-92] 


Contractor 
Requirements 


AGENCY: Office of Acquisition Policy, 
GSA. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice invites written 
comments on a proposed change to the 
General Services Administration 
Acquisition Regulation (GSAR) Chapter 
5, that would add Section 546.301 to 
prescribe a Contractor Inspection 
Requirements clause to be used by the 
Office of Federal Supply Service of GSA 
and to add Section 552.246-77 to provide 
the text of the Contractor Inspection 
Requirements clause which woud 
replace the current Quality Approved 
Manufacturer Agreement (QAMA) 
clause. Other minor editorial changes 
are proposed in Part 552 to eliminate 
language which repeats material in Part 
546. The intended effect is to improve 
the regulatory coverage and to provide 
uniform procedures for contracting 
under the regulatory system. 
DATE: Comments are due, in writing, on 
or before October 24, 1985. 
ADDRESS: Requests for a copy of the 
proposal and your comments should be 
addressed to Mrs. Marjorie Ashby, 
Office of GSA Acquisition Policy and 
Regulations, 18th & F Sts., NW, Room 
4026, Washington DC 20405. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Ida M. Ustad, Office of GSA 
Acquisition Policy and Regulations, 
(202) 523-4754. 
SUPPLEMENTARY INFORMATION: The 
Director, Office of Management and 
Budget (OMB), by memorandum dated 
December 14, 1984, exempted certain 
agency procurement regulations from 
Executive Order 12291. The exemption 
applies to this proposed rule. _ 

The General Services Administration 
certifies that this document will not 
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have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et. seq.), and therefore has 
not prepared a regulatory flexibility 
analysis. The proposed rule provides for 
the Government to rely on the 
contractors quality control system to 
assure the quality of supplies provided 
under the contract rather than relying on 
Government inspection of the supplies 
at the source. This proposed rule does 
not contain information collection 
requirements which require the approval 
of the Office of Management and Budget 
under the Paperwork Reduction Act (44 
U.S.C. 3501 et.. seq.). 


List of Subjects in 48 CFR Parts 546 and 
552 


Government procurement. 


Dated: September 10, 1985. 
Richard H. Hopf Ill, 
Director, Office of GSA Acquisition Policy 
and Regulations. 
[FR Doc. 85-22671 Filed 9-23-85; 8:45 am] 
BILLING CODE 6820-61-M 


DEPARTMENT OF COMMERCE 


48 CFR Parts 1301, 1302, 1306, 1309, 
1314, 1315, 1319, 1333, 1349, and 1352 


[Docket No. 50830-5130, Amdt. 85-2] 


Acquisition Regulation; Relating to 
Competition in Contracting and 
Miscellaneous Amendments 


AGENCY: Department of Commerce. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule, if 
adopted, would amend the Commerce 
Acquisition Regulations (CAR) to 
implement the protest provisions of the 
Competition in Contractirfg Act of 1984, 
Pub. L. 98-369 (CICA), and amendments 
to the Federal Acquisition Regulation 
(FAR) which incorporate and reflect 
changes to Federal acquisition policy 
required by the protest provisions of the 
CICA. 

This proposed rule would also make 
changes to the CAR unrelated to 
implementing the CICA and FAR 
revisions. Procedures would be 
established for: Expanding contracting 
and subcontracting opportunities for 
women-owned small businesses; 
conducting preaward surveys of 
prospective contractors for ship 
construction, ship alteration and ship 
repair; recovering administrative costs 
in the event of contractor default; 
establishing a dollar threshold for using 
formal source selection procedures; and 
using Alternate I of the FAR prescribed 


disputes clause. The proposed rule 
would also amend the CAR by adding 
citations to internal Department 
procedures for oversight reviews of 
contracting activities and reporting 
fraudulent claims and 
misrepresentations, and by making 
miscellaneous updates and corrections. 
DATE: Written comments on the 
proposed rule wil! be considered if 
received on or before November 8, 1985. 
ADDRESSES: Send written coments to: 
Director, Office of Procurement and 
Administrative Services, HCHB, Room 
H6316, U.S. Department of Commerce, 
14th Street between Pennsylvania and 
Constitution Avenues, NW., 
Washington, DC 20230. Please cite CAR; 
Amendment 85-2 in any written 
comments submitted and mark the 
outside of the envelope, Comments on 
CAR; Amendment 85-2”. The public 
docket rulemaking file including all 
comments received on the proposed rule 
may be inspected by the public during 
normal business hours in Room H6414 at 
the above address. 

FOR FURTHER INFORMATION CONTACT: 
John Dammeyer, Procurément Analyst, 
Office of Procurement Management, 
HCHB, Room H6424, U.S. Department of 
Commerce, 14th Street between 
Pennsylvania and Constitution Avenues, 
NW., Washington, DC 20230, (202) 377- 
4248. 

SUPPLEMENTARY INFORMATION: 


Background 


On March 27, 1984 the Department of 
Commerce issued a rule known as the 
Commerce Acquisition Regulation 
(CAR) (49 FR 12956-69, March 30, 1984). 
That rule implemented and 
supplemented the Federal Acquisition 
Regulation (FAR) which was separately 
promulgated by the General Services 
Administration (GSA), the Department 
of Defense (DOD), and the National 
Aeronautics and Space Administration 
(NASA). The FAR was promulgated as 
the uniform, simplified acquisition 
regulation called for by Executive Order 
12352,“Federal Procurement Reforms”. 

On April 30, 1985 the Department of 
Commerce issued an interim rule known 
as CAR Amendment 85-1 (50 FR 19361- 
69, May 8, 1985). The primary purpose of 
CAR Amendment 85-1 was to 
implement the Competition in 
Contracting Act of 1984, Pub. L. 98-369 
(CICA), and recent revisions to the FAR 
made by GSA, DOD, and NASA to 
implement that Act. CAR Amendment 
85-1 did not implement the protest 
provisions of the CICA or the FAR. 

Proposed CAR Amendment 85-2 
would implement the CICA and FAR 
protest provisions within the 
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Department of Commerce. This 
amendment would establish procedures 
for protesting Department acquisitions 
to the General Accounting Office 
(GAO), the General Services Board of 
Contract Appeals (GSBCA), and the 
Department of Commerce. Included in 
the protest coverage is a solicitation 
provision requiring service of protests 
on the contracting officer and the 
Contract Law Division of the 
Department's Office of the Assistant 
General Counsel for Administration. 
Another CICA related item estabiishes 
procedures for sending certain 
justifications for other than full and 
open competition to the United States 
Trade Representative. 

This amendment would also make a 
number of changes to the CAR which 
are not directly related to 
implementation of the CICA. First, the 
CAR would be amended to implement 
Department policy encouraging the use 
of women-owned small businesses in 
Department acquisition programs by 
requiring women-owned small 
businesses to be included in mailing 
lists for solicitations of offers from the 
public to provide supplies or services to 
the Department by contract. It also 
would increase opportunities for 
women-owned small businesses to 
participate as subcontractors in 
Department contracts, by requiring 
Department contractors to include these 
businesses in their subcontracting plans. 

Second, the amendment would 
provide guidance to Department 
contracting officers on conducting 
preaward surveys of prospective 
contractors for ship construction, ship 
alteration, and ship repair contracts. 
The FAR requires a contracting officer 
to determine that a prospective 
contractor is “responsible” before 
awarding a contract to the prospective 
contractor. When the contracting officer 
finds that the information on hand or 
readily available is not sufficient to 
make a determination regarding the 
prospective contractor's responsibility, 
the contracting officer normally requests 
or conducts a preaward survey to aid in 
making this determination. The 
proposed amendment would provide 
guidance to Department contracting 
officers when a preaward survey is 
contemplated for contracts involving 
ship construction, ship alteration, and 
ship repair. 

Third, the amendment would establish 
procedures for Department contracting 
officers to use when recovering 
administrative costs incurred by the 
Government, as a result of a default 
under a Department contract. A 
Government contracting officer may 





terminate a Government contract under 
FAR prescribed Default contract clauses 
for a contractor's failure or anticipated 
failure to perform its contractual 
obligations. Under the FAR prescribed 
contract clauses, the Government is 
entitled to acquire supplies or services 
similar to those terminated and the 
contractor is liable for any excess costs 
for those supplies or services. The 
Government's rights and remedies under 
the Default clauses are in addition to 
any other rights and remedies which the 
Government may have by law or under 

_ the contract. Many times, the 
Government incurs additional 
administrative costs as a result of a 
contractor's default which are not 
reflected in the difference between the 
cost of supplies or services under the 
contract and the cost of substitute 
supplies or services; i.e., excess costs. 
The Government's ability to recover 
these additional administrative costs 
has often been limited because of a lack 
of a credible record. The proposed 
Department procedures would define 
administrative costs and explain how 
they should be documented to aid in 
their proof. 

Fourth, the amendment would amend 
the CAR to specify when Alternate I of 
the FAR prescribed Disputes clause 
(FAR 52.2331) may be used in 
Department contracts. Before passage of 
the Contract Disputes Act, a 
Government contractor was generally 
obligated to continue performance under 
the contract, pending resolution of a 
contract claim “arising under” but not 
“related to” the contract. The validity of 
a claim “arising under” the contract 
was, and is now, subject to a contracting 
officer’s decision which is appealable to 
an agency's board of contract appeals. 
The Contract Disputes Act extended the 
coverage of the contracting officer’s 
decision and board of contract appeals 
jurisdiction to disputes “related to” the 
contract, as well as disputes “arising 
under” the contract. This made breaches 
of contract subject to this administrative 
remedy. The standard FAR Disputes 
clause only requires the contractor to 
continue performance pending the 
resolution of a claim “arising under” the 
contract, but does not require continued 
performance in the event the dispute is 
only “related to” the contract. There 
may be occasion when it is necessary 
for the protection of life or public safety, 
particularly in the Department’s weather 
and environmental programs, to require 
that performance continue. For that 
reason, this CAR amendment would 
permit Alternate I to be used in 
Department contracts, only when 
authorized on an exceptional basis by 


the prescribed written determination of 
the Head of the Contracting Activity. 

Fifth, the amendment would limit 
Department use of formal source 
selection procedures to acquisitions 
which are estimated to be $5,000,000 or 
more, unless specifically approved by 
the Procurement Executive. The FAR 
states that “formal” procedures for 
selection of offerors for contract awards 
are “generally used in high-dollar-value 
acquisitions”. The proposed 
amendment, if adopted, would follow 
the Governmentwide practice of 
reserving these more formal source 
selection procedures for high-dollar- 
value acquisitions. 

Sixth, the amendment would make 
miscellaneous changes to the CAR to 
correct typographical errors; to cite 
internal Department procedures for 
oversight reviews of contracting 
activities and reporting fraudulent 
claims or misrepresentations; and to 
substitute the term “Procurement 
Executive” for various office titles 
appearing in the CAR. By using the term 
“Procurement Executive”, the need for 
CAR updates based upon changed office 
titles would be kept to a minimum. 


Administrative Procedure Act and Small 
Business and Federal Procurement 
Competition Enhancement Act 
Requirements 


Because this amendment involves 
matters of agency management, public 
property, and contracts, under 
subsection 553{a)}(2) of the 
Administrative Procedure Act (APA) (5 
U.S.C. 553{a)(2)), it is exempt from all 
requirements of section 553 including 
giving notice of proposed rulemaking, 
providing an opportunity for comment, 
and delaying the effective date until at 
least 30 days after publication or 
service. 

However, section 302 of the Small 
Business and Federal Procurement 
Competition Enhancement Act of 1984, 
Pub. L. 98-577, added section 22 to the 
Office of Federal Procurement Policy 
Act which requires that notice of 
proposed rulemaking and at least 30 
days opportunity for comment be given 
for acquisition regulations having a 
significant cost or administrative impact 
on contraetors or offerors, and specifies 
that such regulations may not take effect 
until 30 days after such notice. Since 
some of the changes that would be made 
to the CAR by the proposed amendment 
may have a significant cost or 
administrative impact on contractors or 
offerors, this notice of proposed 
rulemaking is published and written 
comments from the public are invited 
and will be considered in promulgating 
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a final rule if received on or before 
November 8, 1985. 


Regulatory Fiexibility Act Requirements 
The Genera! Counsel of the 


: Department of Commerce has certified 


to the Chief Counsel for Advocacy of the 
Small Business Administration that this 
proposed rule, if adopted, will not have 
a significant economic impact on a 
substantial number of smal! entities. 

The proposed requirement for 
Department contractors to include 
women-owned small businesses in their 
subcontracting plans would apply where 
the FAR requirement for subcontracting 
plans for small and disadvantaged 
businesses applies. In both instances, 
small entities would be exempt from 
developing subcontracting plans. 

The proposed requirement for 
preaward surveys of prospective 
contractors for ship construction, ship 
alteration, and ship repair would involve 
only a small number of small entities. 
The requirement to respond to questions 
from the preaward survey team before 
award of a contract which in most cases 
exceeds $100,000 would not involve a 
signficant economic impact. The 
Government preaward survey team 
would complete the questionnaire. The 
question and answer session usually 
would be completed in a day or two. 

The proposed procedures for recovery 
of administrative costs would not 
involve a significant economic impact 
because the Government has 
traditionally been entitled to recover 
administrative costs incurred as a result 
of contractor default. This is reflected in 
court decisions and board of contract 
appeals decisions decided under the 
Contract Disputes Act. Rather than 
setting precedent for recovery of 
previously unrecoverable costs, the 
proposed procedures allow for more 
demonstrable evidence. 

Because this proposed rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities, an initial 
Regulatory Flexibility Analysis was not 
prepared. 


Executive Order 12291 Requirements 


Under Executive Order (E.O.} 12291, 
the Department must judge whether this 
proposed rule is “major” within the 
meaning of section 1 of the Order and 
therefore subject to the requirement that 
a Regulatory Impact Analysis be 
prepared. This proposed rule is not 
major because it is not likely to result in: 
(1} An annual effect on the economy of 
$100 million or more; (2} a major 
increase in costs or prices for 
consumers, individual industries, 
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Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, preparation of a 
Regulatory Impact Analysis is not 
required and no preliminary or final 
Regulatory Impact Analysis has to be or 
will be prepared. This proposed rule 
was submitted to the Office of 
Management and Budget (OMB) for 
review in accordance with E.O. 12291 
and OMB Bulletin 85-7. 


Paperwork Reduction Act Requirements 


This proposed rule contains collection 
of information requirements subject to 
the requirements of the Paperwork 
Reduction Act. These collection of 
information requirements are necessary: 
to implement Department policy 
encouraging greater participation by 
women-owned small businesses in 
Department acquisitions, both as 
contractors and subcontractors; and to 
provide guidance to contracting officers 
on conducting preaward surveys for ship 
construction, ship alteration, and ship 
repair. 

The collection of information 
requirements contained in this proposed 
rule have been submitted to the Office 
of Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act. Comments from the 
public on these collection of information 
requirements are invited and should be 
addressed to: Office of Information and 
Regulatory Affairs, Office of : 
Management and Budget, Washington, 
D.C. 20530. Attention: Desk Officer for 
the Department of Commerce. 


List of Subjects in 48 CFR Parts 1301, 
1302, 1306, 1309, 1314, 1315, 1319, 1333, 
1349, and 1352 


Government procurement. 


For the reasons set forth in the 
preamble, the Department proposes to 
amend Chapter 13 of Title 48 of the Code 
of Federal Regulations as set forth 
below. 

Issued in Washington, D.C., September 19, 
1985. 

Hugh L. Brennan, 

Director, Office of Procurement and 
Administrative Services, U.S. Department of 
Commerce. 

1. The authority citations for Parts 
1301, 1302, 1306, 1309, 1314, 1315, 1319, 
1333, and 1352 continue to read as 
follows: 

Authority: Federal Property and 
Administrative Services Act of 1949, as 


- 


amended (40 U.S.C. 486(c)), as delegated by 
the Secretary of Commerce.in Department 
Organization Order 10-5 and Department 
Administrative Order 208-2. 


PART 1301—{ AMENDED] 


1301.101 [Amended] 

2. Section 1301.101(b) of Subpart 
1301.1 is corrected by removing “CAP” 
and inserting “CAR” in its place. 

3. Section 1301.104-3{b) of Subpart 
1301.1 is revised to read as follows: 


1301.104-3 Copies. 
* * * 


(b) Loose-leaf copies of the CAR are 
distributed within the Department by 
the Procurement Executive. 


4. Section 1301.201-1(b) of Subpart 
1301.2 is revised to read as follows: 


1301.201-1 The two FAR councils. 


(b) The Department representative to 
the Civilian Agency Acquisition Council 
will be appointed by the Procurement 
Executive. The Procurement Executive 
will be responsible for coordinating and 
advocating Department proposed 
revisions to the FAR. 


1301.301 [Amended] 

5. Section 1301.301(c) of Subpart 
1301.3 is amended by replacing the term 
“Office of Procurement and Federal 
Assistance” with the term “Procurement 
Executive” in the two sentences where 
it appears. 


1301.402 [Amended] 

6. Section 1301.402 of Subpart 1301.4 is 
amended by replacing the term “Office 
of Procurement and Federal Assistance” 
with the term “Procurement Executive” 
in the two sentences where it appears. 


1301.501 [Amended] 

7. Section 1301.501 of Subpart 1301.5 is 
amended by replacing the term “Office 
of Procurement and Federal Assistance” 
in the last sentence, with the term 
“Procurement Executive”. 


1301.601-70 [Amended] 

8. Section 1301.601-70 of Subpart 
1301.6 is amended by replacing the term 
“Office of Procurement and Federal 
Assistance” with the term “Procurement 
Executive” in the two sentences where 
it appears. 


1301.601-71 [Amended] 

9. Section 1301.601-71 of Subpart 
1301.6 is amended by replacing the term 
“Office of Procurement and Federal 
Assistance” with the term “Procurement 
Executive” in the heading and in the two 
sentences where it appears. 

10. Section 1301.601-71 of Subpart 
1301.6 is further amended by adding the 


* * 


38679 


phrase “pursuant to the Department 
Administrative Order on Contracting 
(Procurement) Review and Approval 
Requirements (DAO 208-5),” before the 
word “to” in the second sentence. 

11. Section 1301.601-71 of Subpart 
1301.6 is further amended by replacing 
the term “OPFA” with the term 
“Department”. 


PART 1302—{ AMENDED] 


1302.1-1 [Amended] 

12..Section 1302.1-1 of Subpart 1302.1 
is corrected by replacing “(DA) 208-2)” 
in the third sentence of the definition for 
“Head of the Agency” with “(DAO 208- 
2y" 


13. Section 1302.1-1 of Subpart 1302.1 
is further amended by adding the 
sentence “Procurement Executive also 
means the Senior Procurement 
Executive.” after the first sentence in the 
definition for “Procurement Executive”. 


PART 1306—[ AMENDED] 


14. New sections 1306.303 and 
1306.363-1 are added to Subpart 1306.3 
to read as follows: 


1306.303 . Justifications. 


1306.303-1 Requirements. 

(d) Where the authority of FAR 6.302- 
3(a)(2)(i) or FAR 6.302-7 is cited as a 
basis for not providing full and open 
competition for any contract action 
subject to the Agreement on 
Government Procurement, the 
contracting officer shall send a copy of 
the justification to the Procurement 
Executive within 14 work days after 
contract award. The Procurement 
Executive shall send the copy of the 
justification to the Office of the United 
States Trade Representative. 


PART 1309—[ AMENDED] 


15. Part 1309 is amended to add a new 
Subpart 1309.1 as follows: 


Subpart 1309.1—Responsibie 
Prospective Contractors 


1309.106 Preaward surveys. 


1309.106-70 Preaward surveys for ship 
construction, ship alteration, and ship 
repair. 

(a) General. The contracting officer 
shall request a preaward survey of a 
prospective contractor for contracts 
involving ship construction, ship 
alteration, or ship repair, where the cost 
or price of the contract is anticipated to 
be in excees of $100,000, and the 
information on hand is not sufficient to 
make a determination regarding 
responsibility. The contracting officer 





may request a preaward survey of a 
prospective contractor for contracts 
involving ship construction, ship 
alteration, or ship repair, where the cost 
or price of the contract is anticipated to 
be $100,000 or less, if the circumstances 
justify the cost of the survey. 

(b} Extent of preaward survey. The 
contracting officer shall determine the 
manner and extent of the preaward 
survey based upon the specific 
requirements of the contract. At a 
minimum, the contracting officer shall 
request a preaward survey for contracts 
involving ship construction, ship 
alteration, and ship repair where the 
contracting officer cannot affirmatively 
determine that the prospective 
contractor's facility is adequate for the 
work to be performed. For the purpose 
of this section, the prospective 
contractor's facility includes the land, 
buildings, shop spaces, dock facilities, 
drydock or marine railways, and plant 
security and safety. 

(c) Exampies of specific concern. The 
contracting officer shall coordinate 
efforts with technical and requirements 
personne! to identify areas of specific 
concern for the preaward survey. The 
following examples illustrate areas 
which may be of specific concern to the 
preaward survey team, depending on 
the nature of the work to be performed: 

(1) Acceptable facilities and 
equipment for special production 
techniques (e.g., unique welding 
procedures, special test fixtures, or 
production equipment); 

{2} Adequate size and lift capacity for 
the drydock or marine railway; 

(3} Well maintained drydock and 
lifting equipment and acceptable 
preventative maintenance of these 
items; 

(4) Acceptable dock master and crew 
who are experienced in operating the 
equipment and lifting a vessel of 
comparable size and weight; 

(5) Adequate drydock or pier utilities 
to support the vessel, including 
electrical power, steam, potable water, 
fire fighting capability, sewage disposal, 
and telephone service; 

(6) Responsible subcontractors; 

(7) Contractor’s demonstrated ability 
to monitor and coordinate subcontractor 
performance; 

(8) Contractor's demonstrated ability 
to conduct dock and sea trials; 

(9) Contractor's demonstrated ability 
to protect the vessel and yard and 
vessel personnel, including safety and 
ae programs or individual plans; 
an 

(10) Adequate secure storage facilities 
for Government . 

(d) Preaward survey team. The 
contracting officer may use any of the 


following individuals to form the 
preaward survey team: 

(1) A cost or price analyst or 
cognizant audit agency for review of the 
contractor's financial and accounting 
systems; 

(2) Technical or requirements 
personnel from the cognizant marine 
center or office of marine operations, fer 
technical, production, or quality 
assurance evaluations; and 

(3) Representatives of the contracting 
officer for management and 
administrative evaluations. 

(e) On-site survey. If it is necessary to 
conduct a survey at the proposed site 
where the work is to be performed, the 
contracting officer shall coordinate the 
visit with the prospective contractor or 
subcontractor. 

_ (f) Reports. The surveying team shall 
comply with the applicable reporting 
requirements of FAR 9.106~-4..When 
using the short-form preaward survey 
report prescribed in FAR 9.106—4(d), the 
surveying team shall provide 
information on the following at a 
minimum: 

(1) The depth of water in the 
navigable waterway and the pier where 
the vessel will be berthed; 

(2) The condition of the drydock or 
marine railway where the work is to be 
performed; 

(3) Availability of adequate utilities 
and services for the vessel; 

(4) Evidence of prospective contractor 
or subcontractor financial problems or 
poor past performance. 

(g) Contracting officer determination. 
Upon completion of the preaward 
survey, the contracting officer shall 
determine whether the prospective 
contractor and subcontractors are 
responsible. 


PART 1314—[AMENDED} 


1314.407-8 [Removed] 
16. Part 1314 is amended by removing 
section 1314.407-8. 


PART 1315—{AMENDED] 


17. Section 1315.612 is revised to read 
as follows: ; 


1315.612 Formal source selection. 

(a) General. It is Department policy 
that formal source selection procedures 
are not generally appropriate for other 
than high-dollar-value acquisitions. 
Accordingly, negotiated competitive 
acquisitions of a total estimated cost of 
less than $5,000,000 are not subject to 
formal source selection procedures, 
unless specifically approved by the 
Procurement Executive. 

(e) Safeguarding information. The 
contracting officer is designated as the 
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releasing authority for source selection 
information. 


PART 1319—[AMENDED} 


18. A new Subpart 1319.70 is added to 
Part 1319 as follows: 


Subpart 1319.70—Contracting 
Opportunities for Women-Owned 
Smali Businesses 


1319.7001 Policy. 

The Department encourages the use of 
women-owned small businesses in its 
acquisition programs. Whenever 
practicable, Department contracting 
activities shjall include women-owned 
small businesses in competitive 
solicitations and assist prime 
contractors in identifying women-owned 
small businesses for subcontracting 
opportunities. 


13t9.7002 Source identification and 
solicitation. 

(a) The contracting officer shall 
include women-owned smal} businesses 
on the mailing list for each solicitation 
which is expected to result in an award 
in excess of the small purchase dollar 
threshold whenever there are women- 
owned small businesses known to be 
potential suppliers. 

(b) The contracting officer should 
contact the Office of Small and 
Disadvantaged Business Utilization 
(OSDBU) for assistance in locating these 
sources through the Small Business 
Administration Procurement Automated 
Source System (PASS) and the Minority 
Vendor Profile System (MVPS). The 
contracting officer should also 
encourage technical and requirements 
personnel to identify women-owned 
smal} business sources. 


1319.7003 Subcontracting opportunities. 

(a} Contracting officers shall provide 
assistance to prime contractors to 
identify potential women-owned small 
businesses. Such assistance is intended 
to aid prime contractors in placing a fair 
proportion of subcontracts with women- 
owned small businesses. 

(b) The contracting officer shall insert 
the clause at 1352.219-1, Women-Owned 
Small Business Sources, in solicitations 
and contracts where the clause 
prescribed by FAR 19.708(b) is required 
(see FAR 52.219--9). 


PART 1333—PROTESTS, DISPUTES, 
AND APPEALS 


19. The heading to Part 1333 is revised 
to read as set fourth above. 

20. Part 1333 is amended by adding 
new Subparts 1333.1 and 1333.2 as 
follows: 





Federal Register / Vol. 50, No. 185 / Tuesday, September 24, 1985 / Proposed Rules 


Subpart 1333.1—Protests 


13333.102 General. 

The Departmentwide contact point for 
protests to the GAO or to the GSBCA is 
the Contract Law Division of the Office 
of the Assistant General Counsel for 
Administration (Contract Law Division). 
This office represents the Department in 
protests filed with the GAO or the 
GSBCA. This office furnishes all 
necessary correspondence concerning 
protests to the GAO or the GSBCA, 
including the Department's report in 
response to a GAO or GSBCA protest. 


1333.103 Protests to the agency. 

(a) Protests must be received within 
ten work days after the basis for protest 
is known or should have been known 
unless good cause is shown to extend 
the time limit. However, protests based 
upon alleged improprieties in any type 
of solicitation which are apparent prior 
to bid opening or the closing time for 
receipt of initial proposals shall be filed 
prior to bid opening or the closing time 
for receipt of initial proposals. When a 
protest is filed only with the contracting 
activity, the contracting officer shall 
take prompt action towards resolution 
after consulting with legal counsel, and 
notify the protestor in writing of the 
action taken. 

(b) When a protest is filed only with 
the contracting activity before award, an 
award shall not be made until the matter 
is resolved unless the head of the 
contracting office makes the 
determination presribed in FAR 
33.103(a). 

(c) When a protest is filed only with 
the contracting activity after award, the 
contracting officer need not notify the 
contractor if the protest can be promptly 
resolved. If it appears likely that the 
award may be invalidated or that a 
protest will be filed with the GAO or the 
GSBCA, the contracting officer should 
promptly notify the contractor in writing 
and consider suspending contract 
performance. 


1333.104 Protests to GAO. 

(a)(1) General. A protestor shall 
furnish a copy of its complete protest to 
the contracting officer designated in the 
solicitation and a copy of its complete 
protest to the Contract Law Division of 
the Office of the Assistant General 
Counsel for Administration, no later 
than one day after the protest is filed 
with the GAO. The envelope containing 
the complete protest shall be clearly 
marked “GAO Protest”. 

(2) The GAO report shall be assembed 
and organized by the contracting office 
in accordance with rule 4{d) of the ; 
GSBCA Rules of Procedure (48 CFR Part 


6101) except where rule 4{d) may 
conflict with GAO procedures. 

(3) The contracting officer shall give 
the notice required in FAR 33.104{a) (3) 
(GAO 4 CFR 21.3). 

(4){i) The contracting officer shall 
submit a draft index of the GAO report 
to the Contract Law Division of the 
Office of the Assistant General Counsel 
for Administration so that it is received 
within 10 work days after the 
contracting officer receives telephonic 
notice of the protest from the Contract 
Law Division. 

(ii) The contracting officer shall 
submit the GAO report described in 
FAR 33.104(a}{2) to the Contract Law 
Division of the Office of the Assistant 
General Counsel for Administration so 
that it is received within 13 work days 
after the contracting officer receives 
telephonic notice of the protest from 
GAO, or from the Contract Law 
Division, whichever notice is sooner. 
The GAO report shall be submitted with 
the appropriate number of copies for 
GAO, the Contract Law Division, the 
protester, and all interested parties. The 
Contract Law Division will supplement 
the protest file with legal arguments to 
support the contracting officer's position 
and will submit the complete report to 
GAO and all interested parties within 
the time established by GAO. 

(iii) The contracting officer shall 
submit a draft index of the GAO report 
to the Contract Law Division of the 
Office of the Assistant General Counsel 
for Administration so that it is received 
within 4 work days after the contracting 
officer receives telephonic notice of a 
GAO determination to use the express 
option. 

(iv) The contracting officer shall 
submit the GAO report to the Contract 
Law Division of the Office of the 
Assistant General Counsel for 
Administration so that it is received 
within 6 work days after the contracting 
officer receives telephonic notice of a 
GAO determination to use the express 
option. 

(b) Protests before award. When the 
contracting activity has received notice 
of a protest filed directly with GAO, a 


- contract may not be awarded prior to a 


GAO decision on the protest, unless the 
Head of the Contracting Activity makes 
the written finding prescribed in FAR 
33.104 (b)(1) after consulting with the 
Contract Law Division of the Office of 
the Assistant General Counsel for 
Administration. The head of the 
contracting office shall notify the 
Contract Law Division when the written 
finding has been executed so that the 
Contract Law Division can notify GAO. 
The contracting activity is not 
authorized to award the affected 


contract until the Contract Law Division 
has notified GAO of the written finding. 

(c) Protests after award. When the 
contracting activity receives notice of a 
protest filed directly with GAO within 
10 calendar days after contract award, 
the contracting officer shall immediately 
suspend performance pending a GAO 
decision on the protest or terminate the 
awarded contract, unless the Head of 
the Contracting Activity makes the 
written finding prescribed in FAR 33.104 
(c)(2) after consulting with the Contract 
Law Division of the Office of the 
Assistant General Counsel for 
Administration. The head of the 
contracting office shall notify the 
Contract Law Division when the written 
finding has been executed so that the 
Contract Law Division can notify GAO. 
The contracting activity is not 
authorized to continue contract 
performance until the Contract Law 
Division has notified GAO of the written 
finding. 

(f} Notice to GAO. The Head of the 
Contracting Activity shall report to the 
Comptroller General within 60 days of 
receipt of the GAO's recommendation if 
the contracting activity has decided not 
to comply with the recommendation. 
The Head of the Contracting Activity 
shall consult with, and send a draft 
report to, the Procurement Executive 
and the Contract Law Division of the 
Office of the Assistant General Counsel 
for Administration prior to sending the 
report to the Comptroller General. 


§ 1333.105 Protests to GSBCA. 


{a)(1) A protester shall furnish a copy 
of its complete protest to the contracting 
officer designated in the solicitation and 
a copy of its Complete protest to the 
Contract Law Division of the Office of 
the Assistant General Counsel for 
Administration, on the same day the 
protest is filed with the GSBCA. The 
envelope containing the complete 
protest shall be clearly marked “GSBCA 
Protest”. 

(2) The contracting officer shall give 
the notice required in FAR 33.105{a}{2) 
(GSBCA Rule 5d, 48 CFR Part 6101). 

(b)(1) The GSBCA pretest file shall be 
assembled and organized by the 
contracting office in accordance with 
rule 4{d) of the GSBCA Rules of 
Procedure (48 CFR Part 6101). 

(2) The contracting officer shall 
submit a draft index of the GSCBA 
protest file to the Contract Law Division 
of the Office of the Assistant General 
Counsel for Administration so that it is 
received within 5 work days after the 
protest is filed with the GSBCA. 

(3) The contracting officer shall 
submit the GSBCA protest file described 





in FAR 33.105(b) and (c) (GSBCA Rule 4, 
48 CFR Part 6101) to the Contract Law 
Division of the Office of the Assistant 
General.Counsel for Administration so 
that it is received within 8 work days 
after the protest is. filed with the 
GSBCA. The protest file shall be 
submitted with the appropriate number 
of copies for GSBCA, the Contract Law 
Division, the protestor, and all 
interested parties. The Contract Law 
Division will supplement the protest file 
with legal arguments to support the 
contracting officer's position and will 
submit the complete protest file to 
GSBCA and all interested parties within 
the time established by GSBCA. 

(d) If suspension of procurement 
authority was requested, but not 
considered appropriate due to the 
circumstances in FAR 33.105(d)(1), the 
Head of the Contracting Activity shall 
execute the determination and findings 
prescribed by FAR 33.105 after 
consulting with the Contracting Law 
Division of the Office of the Assistant 
General Counsel for Administration, so 
that the GSBCA may decide the issue. 


§ 1333.106 Solicitation provision and 
contract clause. 

(a) The contracting officer shall insert 
the provision at 1352.233-2, Service of 
Protest (JAN 1985) (Deviation FAR 
52.223-2), in lieu of the provision at FAR 
52.233-2 in solicitations for other than 
small purchases. 


Subpart 1333.2—Disputes and Appeals 
§ 1333.209 Suspected fraudulent claims. 

The contracting officer shall report 
suspected fraudulent claims or 
misrepresentations of fact to the Office 
of Inspector General in accordance with 
the Department Administrative Order on 
Inspector General Investigations (DAO 
207-10). 


§ 1333.213 Obligation to continue 
performance. 


(a) The contracting officer may use 
Alternate I to the clause at FAR 52.233- 
1, Disputes, only after the Head of the 
Contracting Activity has determined in 
writing that— 

(1) Continued performance is 
necessary pending resolution of any 
claim arising under or relating to the 
contract because of unusual 
circumstances which make continued 
performance essential to the public ~~ 
health or welfare; 

(2) Financing is or will be available 
for the continued performance; and 

(3) The Government's interest is or 
will be properly secured. 

21. A new Part 1349 is added to 
Subchapter G to read as follows: 


PART 1349—TERMINATION OF 
CONTRACTS 


* Sec. 
1349.001 Definitions. 


Subpart 1349.4—Termination for Default 


Sec. 
1349.402-7. Other damages. 

Authority: Federal Property and 
Administrative Services Act of 1949, as 
amended (40 U.S.C. 486(c)), as delegated by 
the Secretary of Commerce in Department 
Organization Order 10-5 and Department 
Administrative Order 208-2. 


1349.001 Definitions. 

(a) “Administrative costs", as used in 
this part, means those costs other than 
excess costs, incurred by the 
Government as a result of the 
contractor's default. Administrative 
costs include but are not limited to: 

(1) Salaries and fringe benefits paid to 
Government employees who are 
assigned to a work activity (e.g., 
reprocurement activities) as a result of 
the default; 

(2) Preaward survey expenses 
incurred in qualifying reprocurement 
contractors; and 

(3) Costs incurred in printing and 
distributing the reprocurement 
solicitation. 

(b) “Excess costs”, as used in this 
part, means any costs, other than 
administrative costs, incurred by the 
Government in reprocuring similar 
supplies or services or performing 
similar services as a result of the 
contractor's default. 


Subpart 1349.4—Termination for 
Default 


1349.402-7 Other damages. 

(a) The contracting officer may 
recover administrative costs under the 
default clause when it is in the best 
interest of the Government. A 
contracting officer's decision to recover 
administrative costs must balance the 
expected cost to the Government of 
documenting and supporting the 
assessment with the expected recovery 
amount. 

(b) Documents used to support an 
assessment of administrative costs must 
clearly demonstrate that the added costs 
incurred by the Government were a 
direct result of the default. 

(1) To support administrative labor 
costs, the contracting officer should 
keep a record of: 

(i) Name, position, and organization of 
each employee performing work 
activities as a consequence of the 
default; 

(ii) Dates of work and time spent by 
each employee on the repurchase; 
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(iii) Specific tasks performed (e.g. 
solicitation preparation, clerical); 

(iv) Hourly rates of pay (straight time 
or overtime); and > 

(v) Applicable fringe benefits. 

(2) Travel vouchers, invoices, printing 
requisitions, and other appropriate 
evidence of expenditures may be used 
to support other administrative costs 
(e.g., travel, per diem, printing and 
distribution of the repurchase contract). 

(c) If assessment of administrative 
costs is considered appropriate after 
review by the Contract Law Division of 
the Office of the Assistant General 
Counsel for Administration, the 
contracting officer shall make a written . 
demand on the contractor for 
administrative costs. The written 
demand shall describe the basis for the 
assessment and the cost computations. 
The same demand letter may be used to 
assess administrative costs and any 
excess costs. If the contractor fails to 
make payment after receiving a 
contracting officer's final decision, the 
contracting officer shall follow the 
procedures in Subpart 1332.6 and FAR 
Subpart 32.6 to collect the amount owed 
the Government. 

(d) The recovery of excess or 
administrative costs does not preclude 
the Government from exercising other 
rights or remedies which it may have by 
law or under the terminated contract. 


PART 1352—[AMENDED] 


22. Part 1352 is amended by adding a 
new Subpart 1352.2 as follows: 


Subpart 1352.2—Texts of Provisions 
and Clauses 


1352.219-1 Women-owned small business 
sources. 


As prescribed in 1319.7003, insert the 
following provision: 


Women-Owned Small Business Sources 
(May 1985) 

The contractor agrees to develop a list of 
qualified bidders that are women-owned 
small businesses. The Small Business 
Administration Procurement and Automated 
Source System (PASS) and the Minority 
Vender Profile System (MVPS) may be used 
for this purpose. The contractor may contact 
the Department of Commerce, Office of Small 
and Disadvantaged Business Utilization 
(OSDBU) for assistance. 

The contractor shall provide opportunities 
for women-owned small businesses to 
compete for subcontracts by making 
information on forthcoming opportunities 
available. 

Where the clause “Small Business and 
Small Disadvantaged Business 
Subcontracting Plan” is required in 
accordance with FAR 19.708(b), the 
contractor shall include qualified women- 
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owned smail businesses in the subcontracting 
plan. 


(End of Provision) 


1352.233-2 Service of protest. 
As prescribed in 1333.106, insert the 
following provision: 


Service of Protest (jan. 1985) (Deviation FAR 
52.233-2) 

Protests, as defined in section 33.101 of the 
Federal Acquisition Regulation, shall be 
served on the Contracting Officer and the 
Contract Law Division of the Office of the 
Assistant General Counsel for 
Administration by obtaining written and 
dated acknowledgement of receipt from the 
Contracting Officer or the head of the 
contracting office or designee 
—__—_ and from the Contract 
Law Division of the Office of the Assistant 
General Counsel for Administration located 
at the U.S. Department of Commerce, Herbert 
C. Hoover Building, Room H5882, 14th St. 
between Pennsylvania and Constitution 
Avenues, N.W., Washington, D.C. 20230. 

{Insert the address of the contracting 
officer to refer to the number of the block on 
the Standard Form 33 or 1442, etc., where the 
address of the contracting office is located.] 


(End of Provision) 


[FR Doc. 85-22765 Filed 9-23-85; 8:45 am] 
BILLING CODE 3510-17-™ 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Parts 13 and 17 


importation of Green Sea Turtle Parts 
and Products 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of Withdrawal of 
Proposed Rule. 


SUMMARY: The U.S. Fish and Wildlife 


Service of the Department of the Interior 
gives notice that the April 17, 1985 
proposal to amend its existing green sea 
turtle (Chelonia mydas) regulations to 
allow importation into the United States 
and trade in the parts and products of 
the green sea turtle has been withdrawn. 
EFFECTIVE DATE: September 24, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen King, Enforcement Specialist, 
Branch of Investigations, Division of 
Law Enforcement, Fish and Wildlife 
Service, U.S. Department of the Interior, 
P.O. Box 28006, Washington, DC 20005. 
Telephone (202) 343-9242. 
SUPPLEMENTARY INFORMATION: On April 
17, 1985 (50 FR 15396), the U.S. Fish and 
Wildlife Service published a proposed 
rule to allow for import into the United 
States and commercial trade in green 
sea turtle parts and products derived 


from green sea turtles from populations 
that have been removed from Appendix 
I or listed on Appendix II or Hil as a 
result of action by the Parties to the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (CITES). The proposed rule was 
published in response to a petition 


. submitted on behalf of the government 


of the Cayman Islands. The April 17, 
1985, notice contains a full discussion of 
the background of the petition and the 
proposed rule. The public comment 
period on the proposed rule ended June 
7, 1985. Thirty-nine public comments 
were received; 37 comments opposed 
the proposed rulemaking, while 2 were 
in favor. 

However, all proposals for changes in 
the listing of any population of the green 
sea turtle, including those in the 
Cayman Islands, were rejected by 
action of the Parties to CITES at the 
Fifth Conference of the parties held in 
Buenos Aires April 22nd to May 3, 1985. 

Because approval by the Parties to 
CITES of at least one of these proposals 
was a prerequisite to effecting the 
proposed rule, the U.S. Fish and Wildlife 
Service withdraws its proposed 
rulemaking with regard to the import or 
commercial trade in the parts of and 
products derived from the green sea 
turtle. 

Dated: September 16, 1985. 

P. Daniel Smith, 

Acting Deputy Assistant Secretary for Fish 
and Wildlife and Parks. 

[FR Doc. 85-22751 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-55-M 


50 CFR Parts 13 and 23 


Endangered Species Convention; 
Proposed Revision of Implementing 
Regulations 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Proposed rule. 


SUMMARY: The Service proposes to 
revise Subparts A and B of 50 CFR Part 
23, the regulations implementing the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora, to incorporate certain 
recommendations of the second, third 
and fourth meetings of the Conference of 
the Parties, and to make certain 
technical amendments. 

Dates: Comments from the public must 
be received by November 25, 1985 to be 
assured consideration. 

ADDRESSES: Comments on this proposed 
rule should be sent to the Director, U.S. 
Fish and Wildlife Service, Federal 


Wildlife Permit Office, 1000 North Glebe 
Road, Room 611, Arlington, Virginia 
22201. All commenis and materiais 
received in response to this proposal 
will be available for public inspection 
during normal working hours at the 
Federal Wildlife Permit Office, Room 
620, 1000 N. Glebe Road, Arlington, 
Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Thomas J. Parisot, Chief, Federal 
Wildlife Permit Office, U.S. Fish and 
Wildlife Service, 1000 North Glebe 
Road, Arlington, Virginia 22201, 
telephone (703) 235-1937. 


SUPPLEMENTARY INFORMATION: The 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora, T.LA.S, 8249, hereinafter referred 
to as “CITES” or “the Convention,” 
establishes rules for trade (expori, re- 
export, or import) of species named in 
three appendices to CITES. 

The regulations implementing CITES 
have been in effect without substantial 
modification to those sections governing 
trade requirements (Subparts A and B) 
since the initial set of regulations was 
promulgated on February 22, 1977 (42 FR 
10465). CITES provides for meetings of 
the Conference of the Parties at least 
once every 2 years to discuss and act 
upon various CITES issues. The Service 
proposes to revise these regulations in 
the light of experience in implementing 
them (technical amendments) and in 
order to incorporate certain 
recommendations of the second regular 
meeting of the Conference of the Parties 
(“COP”) held in San Jose, Costa Rica 
(March 1979), the third COP held in New 
Delhi, India (February-March 1981) and 
the fourth COP held in Gaboraone, 
Botswana (April 1983). Notices of the 
availability of the reports of the 
Representative of the United States 
delegation to these meetings were 
published in the Federal Register on 
July 20, 1979 (44 FR 42798), September 
15, 1981 (46 FR 45821) and December 29, 
1983 (48 FR 57378), respectively. 
Pertinent COP recommendations will be 
discussed below. 


1. San Jose Recommendations 


The second COP was held in San Jose, 
Costa Rica, March 19-30, 1979. Among 
the recommendations of the Conference 
were certain ones concerning (1) the 
application of CITES to hybrids of 
CITES-controlled species, (2) the 
meaning and scope of the CITES Article 
VII exemption for captive-bred wildlife 
and artificially propagated plants and 
(3) the scope and standards of the 
exemption for the noncommercial loan, 
donation or exchange of museum and 





herbarium specimens. The Service 
proposes to incorporate the substance of 
these recommendations into the 
regulations which implement CITES in 
the United States. Explanations of these 
recommendations follows. 

Hybrids 

The COP recommended that hybrids, 
even though not specifically listed in 
any of the three CITES species 
appendices, are subject to CITES 
controls if one or both parents are of a 
taxon or taxa included therein. If the 
parents of a hybrid are included in 
different appendices, the appendix with 
the more restrictive controls would 
apply. The most restrictive appendix is 
Appendix I and the least restrictive is 
Appendix III. 

The recommendation dealing with 
hybrids reflected a growing concerning 
among the Parties that in many 
instances it was difficult to distinguish, 
for trade identification purposes, 
between purebred and hybrid 
specimens. If hybrids were not subject 
to CITES controls, it would enable 
persons wishing to avoid the controls of 
CITES to claim that the specimens in ~ 
question were hybrids. 

New § 23.5, entitled “Hybrids,” would 
provide that hybrids of Convention- 
controlled species are considered to be 
wildlife or plants listed on the 
Appendices and therefore subject to the 
Part 23 regulations. A definition of the 
term wildlife or plant is added to § 23.3, 
“Definitions.” The term hybrid is 
defined so that only those hybrids that 
have one or two parents that are 
controlled as purebreds by the 
Convention would themselves be 
controlled. This is in keeping with the 
language of the Resolution of the 
Conference of the Parties, Conf. 2.13, 
“Problem of Hybrids,” which is here 
printed in full: 

[Conf. 2.13] 


CONVENTION ON INTERNATIONAL 
TRADE IN ENDANGERED SPECIES OF 
WILD FAUNA AND FLORA 


Second Meeting of the Conference of the 
Parties 
San Jose (Costa Rica), 19 to 30 March 1979 


Resolution of the Conference of the Parties 
Problem of Hybrids 


Recognizing that the fundamental purpose 
of the Convention is to conserve wild fauna 
and flora as part of the natural systems of the 
earth; 

Recognizing also that many hybrids are 
transient in occurrence and may work to 
diminish the genetic integrity of taxa through 
introgression of the gene pools of parental 
populations; 

Observing, however, that hybridization has 
a role in evolution; 


Observing in addition that certain hybrids 
form stable populations with distinctive 
ecological and evolutionary roles; 

Considering moreover, that higher taxa and 
similar species have been included in the 
appendices because of problems of 
identification, and that to omit 
documentation requirements for hybrids of 
these would undermine the purpose of the 
listing; 

Acknowledging that captive breeding and 
artificial propagation may produce hybrids 
which, if uncontrolled in trade, may have a 
significant adverse impact on the 
conservation efforts of the country in which 
these species are endemic and/or other 
species; 

The Conference of the Parties to the 
Convention 
Decides 

(a) That hybrids may be specifically 
included in the Convention appendices, but 
shall be included only if they form distinctive 
and stable populations in the wild; 

(b) That hybrids are subject to the 
provisions of the Convention even though not 
specifically included in the appendices if one 
or both of their parents are of taxa included 
in the appendices; 

(c) That if the parents of a hybrid specimen 
are included in different appendices, the 
provisions of the more restrictive appendix 
shall apply; and 

(d) That determination whether trade in 
unlisted hybrids will not be detrimental to 
survival shall be made with reference to . 
survival of the included parental taxa or to 
survival of other taxa that were meant to be 
protected by inclusion of the parental taxa. 


Specimens Bred in Captivity, 
Artificially Propagated 

Paragraphs 4 and 5 of CITES Article 
VII provide for limited exemptions from 
the strict controls of CITES for wildlife 
“bred in captivity” and plants which 
were “artificially propagated.” 
Recognizing the need to apply the 
exemption in a way that would not be 
detrimental to the survival of wild 
populations, the Conference of the 
Parties recommended a uniform 
interpretation of those terms which are 
proposed for addition to section 23.3, 
Definitions. 

Article VII, paragraph 4 provides that 
Appendix I specimens bred in captivity 
or artificially propagated for commercial 
purposes shall be treated as if they were 
in Appendix II. Paragraph 5 provides 
that any specimen bred in captivity or 
artificially propagated shall be eligible 
for a certificate of exemption allowing 
avoidance of the normal rules applicable 
to Appendix II specimens. Thus, it might 
be claimed that paragraph 5 provides an 
“escape clause” from Appendix II 
treatment for commercially produced 
Appendix I specimens. 

The Conference of the Parties, 
recognizing this interpretative problem 
and the need to apply those provisions 


Federal Register / Vol. 50, No. 185 / Tuesday, September 24, 1985 / Proposed Rules 


in a way not detrimental to the survival 
of wild populations, recommended that 
the provisions of Article VII, paragraph 
4 be applied separately from those of 
paragraph 5 and that captive-bred or 
artificially propagated specimens of 
species in Appendix I that have been 
produced for commercial purposes shall 
not be exempted from Appendix II 
treatment. 

Section 23.13(e) of the Service's 
regulations as currently written, 
provides that commercially produced 
captive-bred or artificially propagated 
Appendix I specimens shall be treated 
as if listed in Appendix II. Section 
23.13(f) provides that a certificate of 
exemption is available to specimens 
bred in captivity or artificially 
propagated. Similar to the 
aforementioned provisions of the 
Convention, paragraph (f) appears to 
provide an escape clause from 
Appendix II treatment of paragraph (e). 
Based on the recommendation of the 
Conference of the Parties, the Service 
proposes to amend § 23.13(f) to make it 
clear that there is no such escape clause. 
Captive-bred or artificially propagated 
Appendix I specimens’produced for 
commercial purposes shall be treated as 
if in Appendix II, and § 23.13(f) is not 
applicable to such specimens. 

Here follows the resolution from 
which the above definitions and 
interpretations are derived is 
reproduced below: 


[Conf. 2.12] 


CONVENTION ON INTERNATIONAL 
TRADE IN ENDANGERED SPECIES OF 
WILD FAUNA AND FLORA 


Second Meeting of the Conference of the 
Parties 
San Jose (Costa Rica), 19 to 30 March 1979 


Resolution of the Conference of the Parties 
Specimens Bred in Captivity or Artificially 
Propagated 

Considering that the Convention provides 
for special treatment of wildlife that are bred 
in captivity and plant specimens that are 
artificially propagated; 

Recognizing the need for the Parties to 
agree on a standard interpretation of those 
provisions; 

Recognizing also the need to apply these 
provisions in a way that will not be 
detrimental to the survival of wild 
populations; 

Recalling in the case of wildlife these 
provisions were intended to apply only to 
captive populations sustained without 
augmentation from the wild; 


The Conference of the Parties to the 
Convention 
Recommends 


(a) That the provisions of Article VII, 
paragraph 4, of the Convention be applied 
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separately from those in Article VI, 
paragraph 5, Specimens of animal species in 
Appendix I bred in captivity for commercial 
purposes or plant species in Appendix I 
artificially propagated for commercial 
purposes shall be treated as if they were in 
Appendix II, and shall not be exempted from 
the provisions of Article IV by the granting of 
certificates to the effect they were bred in 
captivity or artificially propagated; 

(b) That the term “bred in captivity” be 
interpreted to refer only to offspring, 
including eggs, born or otherwise produced in 
a controlled environment, either of parents 
that mated or otherwise transferred gametes 
in a controlled environment, if reproduction 
is séxual, or of parents that were in a 
controlled environment when development of 
the offspring began, if reproduction is 
asexual, The parental breeding stock must be 
to the satisfaction of the competent 
government authorities of the relevant 
country: 

(i) Established in a manner not detrimental 
to the survival of the species in the wild; 

(ii) Maintained without augmentation from 
the wild, except for the occasional addition of 
animals, eggs or gametes from wild 
populations to prevent deleterious 
inbreeding, with the magnitude of such 
addition determined by the need for new 
genetic material and not by other factors, and 

(iii) Managed in a manner designed to 
maintain the breeding stock indefinitely. 

A controlled environment for animals is an 
environment that is intensively manipulated 
by man for the purpose of producing the 
species in question, and that has boundaries 
designed to prevent animals, eggs or gametes 
of the selected species from entering or 
leaving the controlled environment. General 
characteristics of a controlled environment 
may include but are not limited to artificial 
housing, waste removal, health care, 
protection from predators, and artificially 
supplied food. A parental breeding stock 
shall be considered to be “managed in a 
manner designed to maintain the breeding 
stock indefinitely” only if it is managed in a 
manner which has been demonstrated to be 
capable of reliably producing second- 
generation offspring in a controlled 
environment; 

(c) That the term “artificially propagated; 
be interpreted to refer only to plants grown 
by man from seeds, cuttings, callus tissue, 
spores or other propagules under controlled 
conditions. The artificially propagated stock 
must be: 

(i) Established and maintained in a manner 
not detrimental to the survival of the species 
in the wild, and 

(ii) Managed in a manner designed to 
maintain the artificially propagated stock 
indefinitely. 

Controlled conditions for plants is under an 
environment that is intensively manipulated 
by man for the purpose of producing selected 
species. General characteristics of controlled 
conditions may include, but are not limited 
to, tillage, fertilization, weed control, 
irrigation, or nursery operations such as 
potting, bedding, or protection from weather; 
and 


(d) That the competent government 
authorities of countries exporting live 
animals, parts and derivatives of specimens 
bred in captivity of species listed in 
Appendix I endeavor, where possible, to 
ensure that these be made identifiable by 
means other than documentation alone. [End 
of quoted material.] 


Note that with regard to that part of 
paragraph (b)(iii), the Service has 
interpreted ‘“‘second-generation- 
offspring” to mean the offspring of 
parents that were offspring of the 
parental breeding stock used to 


establish the captive breeding operation. 


Exchange of Museum and Herbarium 
Specimens 


Article VII, paragraph 6 of CITES 
allows an exemption from strict CITES 
controls for preserved, dried or 
embedded museum specimens, 
herbarium specimens and live plant 
material which carry an approved label. 
The exemption covers such specimens 
being noncommercially loaned, donated 
or exchanged between scientists or 
scientific institutions registered by 


Management Authorities of their States. 


An earlier meetings,the Parties 
considered which criteria should be 
used to register scientific institutions. At 
the first COP (Berne, Switzerland, 
November 1976), the Parties chose to 
rely on the “Index Herbariorum,” a 
listing of many of the world’s herbaria. 
The Special Working Session (Geneva, 
Switzerland, October 1977) later 
recommended the adoption of a set of 
criteria for registration of museums. The 
second COP adopted a revised set of 
criteria and applied them to all scientific 
institutions including herbaria. This 
proposal incorporates the latter criteria 
into § 23.15, paragraphs (c) and (d), and 
also adopts the recommendation that 
scientists who wish to avail themselves 
of the exemption must associate 
themselves with registered institutions. 
The exemption would be applied to 
frozen museum and duplicate 
specimens. 

The Parties also recognized that the 
exemption should apply to legally 
acquired specimens that are under the 
authority of a registered scientific 
institution. This includes those legally 
collected in one State for shipment to 
another as a noncommercial loan, 
donation or exchange. That the 
specimens should be under the authority 
of the institution and are the subject of a 
loan, donation or exchange by that 
institution implies that the have been 
acquired by that institution. The 
recommendations make it clear that the 
Parties were concerned about possible 


abuse of the exemption. The registration 
criteria require the orderly handling and 
permanent recordation of specimens 
including the maintenance of permanent 
records for loans and transfers of 
specimens to other institutions. For 
these reasons the Service proposes that 
all specimens for which the exemption is 
being claimed must have been 
permanently recorded by the sending 
institution prior to shipment. Accession 
to the institution's collection is only one 
method of satisfying the recording 
requirement. Note that the Parties 
considered the possibility of registering 
individual scientists, but chose rather to 
call on those who wish to avail 
themselves of the exemption to 
associate with a registered institution. 
The text of the recomendation of the 
Conference of the Parties is here 
reprinted in full: 


Conf. 2.14 


CONVENTION OF INTERNATIONAL 
TRADE IN ENDANGERED SPECIES OF 
WILD FAUNA AND FLORA 


Second Meeting of the Conference of the 
Parties 
San Jose (Costa Rica), 19 to 30 March 1979 


Resolution of the Conference of the Parties 


Guidelines for Non-Commercial Loan, 
Donation or Exchange of Museum and 
Herbarium Specimens 


Considering that Article VII, paragraph 6, 
of the Convention provides an exemption 
from requirements of the regulation of trade 
in specimens of species included in 
Appendices I, II and III for “non-commercial 
loan, donation or exchange between 
scientists or scientific institutions registered 
by a Management Authority of their State, of 
herbarium specimens, other preserved, dried 
or embedded museum specimens, and live 
plant material which carry a label issued or 
approved by a Management Authority;” 

Recognizing that this exemption applies to 
legally acquired animal and plant specimens 
that are under the authority of a registered 
scientific institution; 

Recalling the recommendation of the first 
meeting of the Conference of the Parties 
(Berne, 1976) and the special working session 
(Geneva, 1977) on this subject; 


The Conference of the Parties to the 
Convention 


Recommends 


(a) That parties take every opportunity 
within the scope of the Convention to 
encourage scientific research on wild fauna 
and flora that may be of use in conserving 
species that are threatened with extinction or 
that may become so; and 

(b) That Parties implement the exemption 
for scientific exchange in Articles VII; 
paragraph 6, of the Convention as follows: 





{i} Registration of scientific institutions 
should be done in a manner that extends the 
exemption to all scientific institutions 
meeting certain standards in each Party as 
determined to be bona fide upon the advice 
of a Scientific Authority; 

(ii) Each Management Authority should 
communicate to the Secretariat as soon as 
practicable the names and addresses of those 
scientific institutions so registered, and the 
Secretariat without delay then communicate 
this information to all other Parties; 

(iii) The requirement that the container 
used to transport the specimens carry a label 
issued or approved by a Management 
Authority should be met by authorizing the 
use of Customs Declaration labels, provided 
they bear the acronym “CITES,” 
identification of contents as herbarium 
specimens, preserved, dried or embedded 
museum specimens or live plant material for 
scientific study, the name and address of the 
sending institution and the codes of the 
exporting and importing institutions over the 
signature of a responsible officer of that 
registered scientific institution; or a label 
issued by Management Authority containing 
the same information and the users of which 
would be responsible to that body; 

(iv) To prevent abuse of this exemption, it 
should be limited to shipments of legally 
obtained specimens between registered 
scientific institutions, and if trade is to or 
from a non-Party, the Secretariat shall ensure 
that the institution in the non-Party nation 
meets the same standards for registration, as 
indicated by compentent authorities of the 
non-Party government; 

(v) The exemption should be applied to 
include frozen museum specimens, duplicate 
herbarium specimens, and al! other types of 
scientific specimens named in Article VII, 
paragraph 6, including those that are legally 
collected in one State for shipment to another 
State as non-commercial loans, donations, or 
exchanges; 

(vi) The standards for registration of 
scientific institutions should be as follows: 

(1) Collections of animal or plant . 
specimens, and records ancillary to them, 
permanently housed and professionally 
curated; 

(2) Specimens accessible to all qualified 
users, including those from other institutions; 
(3) All accessions properly recorded in a 

permanent catalogue; 

(4) Permanent records maintained for loans 
and transfers to other institutions; 

(5) Specimens acquired primarily for 
purposes of research that is to be reported in 
scientific publications; 

(6) Specimens prepared and collections 
arranged in a manner that insures their 
utility; 

(7) Accurate data on specimen labels, 
permanent catalogues and other records; 

(8) Acquisitions and possession of 
specimens according with the laws of the 
State in which the scientific institution is 
located; and 

(9) All specimens of species included in 
Appendix I permanently and certrally housed 
under the direct control of the scientific 
institution, and managed in a manner to 
preclude the use of such specimens for 
~_ decoration, trophies or other purposes 


incompatible with the principles of the 
Convention; 

(vii) Scientists who keep private collections 
should be en to affiliate with 
registered scientific institutions in order that 
they may take advantage of the exemption 
provided in Article VI, paragraph 6; 

(viii) All nations should take precautions to 
avoid damage or loss to science of museum 
and herbarium specimens or of any 
accompanying data; 

(ix) Implementation of this exemption 
should be accomplished as soon as possible 
to ensure that non-commercial exchange of 
scientific specimens is not interrupted and 
that it occurs in a way consistent with the 
terms of the Convention; and 

(x} A five (5) character coding system for 
identifying registered institutions should be 
adopted; and the first two (2) characters of 
which would be the 2-letter code established 
by the International Organization for 
Standardization for the nations as presented 
in Doc. 2.19, Annex 3; the last three (3) 
characters would be a unique number 
assigned to each institution by a Management 
Authority, in case of a Party or by the 
Secretariat, in the case of a non-Party. 

The Service proposes to formalize 
implementation of the recommendations 
of the San Jose Conference by amending 
§ 23.15, “Permits and certificates,” by 
adding §§ 23.15(c}(10)(iii), (d)(14)(iii) and 
by amending § 23.15{e)(3)}. 


Import of Appendix I Specimens 


Before an import permit can be 
granted for an Appendix I specimen, 
Artricle Il, paragraph 3(a} of the 
Convention requires that the Scientific 
Authority of the State of import must 
advise the Management Authority of 
that State that import will be for 
purposes which are not detrimental to 
the survival of the species involved. 
With regard to the import of Appendix I 
trophies and specimens used for 
scientific purposes, the Conference of 
the Parties recommended that the 
Scientific Authority of the importing 
country should also cover the question 
of whether the taking of the animal . 
would enhance the survival of the 
species concerned. The effect of this 
recommendation would be to enable the 
importing country to not only examine 
the purposes of the import but also to 
examine the removal of the specimen 
from its environment when considering 
the survivability of the species 
concerned. The Service proposes to 
incorporate this recommendation in the 
regulations by adding language to the 
issuance criteria of § 23.15{d)(1) which 
would require the Director to consider 
not only the purposes of the import, but 
also whether such import would 
enhance the survival of the species. The 
Service would apply these criteria not 
only to trophies and specimens in the 
“scientific field,” but to specimens for 
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all other uses as well, including 
specimens for personal and household 
uses, for public display, for education, 
propagation, etc. Generally, Appendix I 
specimens are not allowed to be 
imported if they are to be used primarily 
for commercial purposes [Article Hl, 
paragraph 3(c)}. Although the 
recommendation only dealt with 
trophies and specimens in the “scientific 
field” there is adequate justification for 
extending it to the other above listed 
uses of Appendix I specimens given the 
admonition in Article Il, Paragraph 1 of 
the Convention that trade in Appendix I 
specimens must be subject to 
particularly strict regulation and be 
allowed in only exceptional 
circumstances. The Service's policy is to 
find enhancement if the import has met 
one or more of the following: 

(a) Any activity likely to enhance the 
survival of the species in its native 
ecosystems, 

(b) Any activity likely to enhance the 
survival of the species in captivity when 
the ultimate effect is intended and likely 
to be enhancement of the species’ 
survival in its native ecosystem, 

{c) Any activity likely to enhance the 
survival of the species in captivity when 
enhancement of survival in native 
ecosystems is not feasible, or 

(d) Use of specimens when available 
evidence makes clear that (i) the 
possibility of import neither directly nor 
indirectly contributed to the specimens’ 
death or removal from the wild, (ii) 
allowing the import will in no way 
contribute to the death or removal of 
any additional specimens from the will, 
and (iii) there are no reasonable 
alternative uses of the specimens that 
are more likely to contribute to the 
conservation of the species. 


2. New Delhi Recommendations 


A notice of availability of the report of 
the Representative of the United States 
delegation to the third regular meeting of 
the Conference of the Parties held in 
New Delhi, India, February 25 to March 
8, 1981, was published in the Federal 
Register of September 15, 1981 (46 FR 
45821). The report contains copies of all 
of the formal recommendations of the 
meeting. Among the recommendations 
were two concerning (1) harmonization 
of permit forms and (2) shipment of 
living wildlife and plants. The Service 
proposes to incorporate the substance of 
these recommendations into the 
regulations which implement CITES in 
the United States. Explanations of these 
recommendations follows: 
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Harmonization of Permit Forms and 
Procedures 


Party Countries 


Article VI requires that all permits 
and certificates (including certificates of 
origin for Appendix III specimens) 
contain the title of the Convention, the 
name and the identifying stamp of the 
granting Management Authority, a 
control number, and that copies be 
clearly marked as copies and only used 
in place of originals to the extent 
endorsed thereon. However, only export 
permits are required to contain: an 
expiration date (limiting use for export 
within a period of 6 months from the 
date granted), the name and address of 
the permittee and the recipient of the 
wildlife or plants, the scientific and 
common name of the species covered, 
the CITES Appendix on which they are 
listed, the quantity, marks (if any) and 
sex (if living) or type of part or 
derivative, the stamp and the signature 
of the issuing Management Authority 
and the stamps of the authorities 
inspecting on export and import. 

Recognizing the need for proper 
documentation and that a more 
harmonized form would facilitate the 
work of clearing shipments at ports of 
exit and entry, the Conference of the 
Parties recommended that import 
permits for Appendix I specimens and 
re-export certificates and all other 
certificates contain, as appropriate, 
information similar to the information 
required by Article VI for export permits 


(see Conf. 3.6). They also recommended _ 


that permits and certificates contain the 
signature, official stamp and title of the 
person that issued the permit or 
certificate and, except for import 
permits, the same information for the 
official that inspected the shipment upon 
export or re-export. The Conference 
recommended that permits and 
certificates contain a more precise 
description of the type of species they 
ccver. Descriptions such as one case, 
one shipment, or, in the case of plants, 
one batch or one community pot should 
be avoided in favor of descriptions 
indicating the number of whole 
specimens, or if this is not possible, the 
net weight in kilograms. Further, there 
should be a statement of the country of 
origin of the specimens covered and, in 
the case of re-export certificates, a 
control number of the document used to 
import the specimens into the country of 
re-export, or a justification for omitting 
the country of origin or the control 
number. 

Further, the Conference recommended 
that permit or certificate forms be 
printed to include one or more of the 
working languages of CITES (English, 


French and Spanish). Thus the form of a 
permit or certificate of a Party the 
national language of which was not one 
of the working languages would be 
permited in the national language and 
one or more of the working languages. 

The Conference recommended that 
the Parties adopt, as much as possible, 
the format of a model export permit/re- 
export certificate attached to the 
recommendations. 

The Conference recommended 
nonacceptance of documents issued by 
any authority other than the 
Management Authority officials 
designated as competent and duly 
notified to the Secretariat (Conf. 3.9). 

In response to these 
recommendations, the Service has 
already printed and is issuing CITES 
permits and certificates which 
substantially conform to the format of 
the recommended model. In addition, 
the Service has experienced difficulties 
in processing CITES documents written 
in foreign languages. The result has been 
delay in clearing some shipments. 
Therefore, the Service is proposing to 
add‘a requirement that, if necessary to 


‘assist the Service in understanding the 


document, the importer shall provide an 
English translation with the document. 
Now the Service is proposing to 
explicitly require that all of the above- 
mentioned requirements and 
recommendations be incorporated into 
the CITES implementing regulations by 
adding new language to § 23.14, entitled 
“Foreign documentation” and, with 
regard to the 6-month expiration date for 
export permits and re-export 
certificates, to § 23.12, entitled 
“Requirements”. 


Non-Party Countries 


Article X of the Convention provides 
that if a party trades in CITES-listed 
species with a country not a party, it 
shall require “. . . comparable 
documentation issued by the competent 
authorities in that State which 
substantially conforms with the 
requirements of the present Convention 
for permits and certificates. . . .” In 
order words non-party documents shall 
contain similar information as that 
required for permits and certificates 
issued by Parties and be accepted only 
if the conditions which apply to the 
issuance of permits and certificates by 
Parties have been met. 

Recognizing that there was a risk that 
exports and re-exports from countries 
not party to the Convention might 
jeopardize the effectiveness of the 
Convention unless Article X was 
uniformly observed and implemented, 
the Conference of the Parties 


- recommended that documents from 


38687 


countries not party to the Convention 
not be accepted unless they contain the 
following information (see Conf. 3.8): 

(a) The name, stamp and signature of 
a competent issuing authority; nature 
conservation authorities shall be 
considered competent unless the State 
concerned has designated another 
authority for that purpose of which it 
may inform the Secretariat or interested 
Parties; 

(b) Sufficient identification of the 
species concerned for the purposes of 
the Convention; 

(c) Certification of the origin of the 
specimen concerned and the re-export 
certificate control number or 
justification for omitting such 
certification or number; 

(d) In the case of export, certification 
to the effect that export will not be 
detrimental to the survival of the species 
and that the specimen was not obtained 
in contravention of the laws of the State 
of export; 

(e) In case of re-export, certification to 
the effect that the competent authority 
of the country of origin has issued an 
export document which substantially 
meets the requirements of Article VI of 


_ the Convention; 


(f) In the case of export or re-export of 
live specimens, certification to the effect 
that transport will be in a manner which 
will minimize the risk of injury, damage 
to health or cruel treatment; 

(g) In the case of import of specimens 
under Article III of the Convention, 
certification to the effect that the import 
will be for purposes which are not 
detrimental to the survival of the species 
involved and that the specimens are not 
to be used for primarily commercial 
purposes; and 

(h) In the case of import of live 
specimens under Article III of the 
Convention, certification to the effect 
that the proposed recipient is suitably 
equipped to house and care for them. 

The Service's regulations, as currently 
written, do not contain many of these 
recommendations which are designed to 
assure that non-party documents are 
comparable, i.e., granted on 
substantially the same conditions as 
permits and certificates issued by 
Parties. Although the Service's 
regulations do require that non-party 
documents be issued by an official 
responsible for authorizing export of 
wildlife or plants, they do not require 
that he or she be an official of a nature 
conservation authority or other 
designated authority with notice to the 
Secretariat or the Service. The Service's 
current regulations require a 
certification that export will not be 
detrimental to the survival of the species 





in the wild, and, if living, will be 
transported in a manner which will 
minimize the risk of injury, damage to 
health, or cruel treatment, but they do 
not expressly require the certifications 
in paragraphs (c), fe), (g) and (h) and the 
certification that the specimen was not 
obtained in contravention of the laws of 
the State of export, all as mentioned 
above. In order to enhance the 
effectiveness of the Convention, the 
Service proposes to amend § 23.14, to 
incorporate these recommendations. 


Security Stamps and Paper 


The Conference of the Parties also 
recommended that the Parties affix to 
all original permits and certificates a 
serially numbered adhesive security 
stamp (to be designed by the 
Secretariat) and validate the stamp with 
the signature of the issuing officer 
written across the face of the stamp and 
onto the permit itself. The Conference of 
the Parties also recommended 
consideration of the use of security 
paper for wildlife specimens of 
exceptional value. The Service does not 
presently use a security stamp or 
security paper but does emboss its seal 
on all permits and certificates that it 
issues. The CITES Secretariat has begun 
distribution of security stamps to 
Parties. When this has been 
accomplished the stamps will be affixed 
on permits and certificates issued by the 
United States and will be required on 
import documents issued by other 
Parties using such stamp. Section 14.53 
of 50 CFR Part 14, the Service's 
regulations which provide uniform rules 
and procedures for the importation, 
exportation, and transportation of 
wildlife, makes provision for refusal of 
clearance of permits or other documents 
which are not authentic. Since this 
provision would enable refusal of 
foreign CITES permits and certificates 
which did not bear properly validated 
security stamps or security paper as 
required by foreign law, no amendment 
is being proposed to Part 23 in this 
regard. 


Shipment of Living Wildlife and Plants” 


Articles HI, IV, and V condition the 
granting of an export permit or a re- 
export certificate for living wildlife or 
plants on the Management Authority 
being satisfied that they would be“. . . 
so prepared and shipped as to minimize 
the risk of injury, damage to health or 
cruel treatment. . . .” 

The Conference of the Parties 
expressed its concern for the care and 
handling of live animals and plants and 
the resources they represent, and, noting 
that the “Guidelines for Transport and 
Preparation for Shipment of Live Wild 


Animals and Plants” had been adopted 
and.communicated to the Parties, 
recommended that suitable measures be 
taken by the Parties to implement them. 

The Service will implement the 
Guidelines by making their observance 
a condition of export permits and re- 
export certificates that it issues. 
Observance of the International Air 
Transport Association's (IATA] Live 
Animal Regulations if transport is by air 
would also satisfy the condition. The 
Conference of the Parties at its fourth 
meeting in Gaborone (Botswana) 1983, 
generally deemed the Live Animals 
Regulations to meet the CITES 
Guidelines in respect of air transport. 
The CITES Guidelines may be obtained 
from CITES, c/o IUCN, avenue du Mont- 
Blanc, CH-1196 GLAND, Switzerland, 
(phone 022 647181). The Live Animals 
Regulations may be obtained from the 
International Air Transport Association, 
IATA Building, 2000 Peel Street, 
Montreal, Quebec, Canada H3A 2R4, 
phone (514) 844-6311. Inclusion of a 
condition of this nature in § 23.15{e) is 
not proposed at this time because the 
relationship between the CITES and 
IATA guidelines has yet to be fully 
defined. 


3. Gaborone Recommendations 


A notice of availability of the report of 
the Representative of the United States 
delegation to the fourth regular meeting 
held in Gaborone, Botswana, April 19- 
30, 1983, was published in the Federal 
Register of December 29, 1983 (48 FR 
57378). The report contains copies of all 
of the formal recommendations of the 
meeting. The substance of several 
recommendations is appropriate for 
incorporation into the Service's rules 
implementing the Convention or for 
mention in this preamble for background 
information. 


Personal and Household Effects 


Article VII, paragraph 3 of the 
Convention provides limited 
nondocumentary exemptions for 
personal and household effects. The 
drafting history of the Convention 
supports the view that the exemptions 
should not be available to living 
specimens. They would have exempted 
articles of clothing, jewelry or household 
effects being used by a private person 
for his or her personal needs which are 
not for resale. (See, for example, the 
tripartite draft, and the working paper, 
Doc. 3.) The United States position for 
the fourth meeting of the Conference of 
the Parties was to urge an interpretation 
of the exemption that would restrict the 
availability of the exemptions to 
nonliving specimens. 
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The Conference of the Parties called 
for tighter controls on so-called tourist 
souvenir specimens which constitute 
most of the specimens being traded 
under the personal effects exemption. 
Tourist souvenir specimens were 
defined, in part, as nonliving. 

The Service proposes to clarify and 
restrict the availability of these 
exemptions to specimens which are 
products or manufactured articles not 
intended for commercial use, and either 
worn on the body or associated with 
accompanying personal baggage or 
which are part of a shipment of 
household effects of persons moving 
their residences to or from the United 
States [see proposed § 23.13(d)]. 


Time Validity of Permits 


Article VI, paragraph 2 of the 
Convention provides that export permits 
may only be used for export within a 
maximum period of 6 months from the 
date on which they were granted. 

A problem arises when export occurs 
within the 6-month period, but the 
subsequent import occurs after 
expiration of the 6-month period. The 
Conference of the Parties recommended 
that “used for export within a period of 
six months” be interpreted to mean that 
all export activites, including, but not 
limited to transport and presentation for 
import shall be undertaken and 
concluded before the expiration of the 6- 
month period, and that after expiration 
of the period an export permit or re- 
export certificate should be considered 
void and of no legal vaue whatsoever. 

The Service believes that the above- 
mentioned recommendations, if 
incorporated into its regulations, would 
provide a greater degree of assurance 
that export permits and re-export 
certificates were valid at the time the 
wildlife or plants left the country of 
exportation or re-exportation. It is likely 
that other countries will be adopting 
these recommendations and applying 
them to permits and certificates issued 


_ by the United States. Holders of Service- 


granted export permits and re-export 
certificates should present such 
documents upon import into a foreign 
country prior to the expiration of the 6- 
month period the last day of which is 
normally indicated in the top right-hand 
corner of the document. 


Clarifying the “Pre-Convention 
Exemption” 


Article VII, paragraph 2, provides for 
the grant of a certificate of exemption 
for fish or wildlife or plants acquired 
before the provisions of the Convention 
applied to them. Current Service 
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regulations implement this exemption 
(see § 23.13{c)). 

The Service is preparing a separate 
notice of proposed rulemaking to deal 
with recommendations made at a recent 
COP held in Buenos Aires, Argentina 
(April 22-May 3, 1985). In that notice the 
Service will propose further amendment 
to 50 CFR Part 23 based on those 
recommendations one of which 
concerns a clarification of the “Pre- 
Convention” exemption. Since it 
modifies a recommendation made at the 
Gaborone COP on the same subject, the 
Service will not address this issue in 
this notice. 


International Reporting System for 
Specimens Stressed During Transport 


The Conference of the Parties, noting 
that Article VIII, paragraph 3, requires 
Parties to ensure that all living 
specimens during any period of transit, 
holding, or shipment, are properly cared 
for so as to minimize the risk of injury, 
damage to health or cruel treatment, 
recommended that the Parties adopt a 
system that would enable officials 
inspecting animal specimens, or others 
to report undue stress or injury to 
animals shipped alive and that such 
reports be made to the Management 
Authority of the country that issued the 
export permit or re-export certificate for 
the shipment. The report should be in a 
card format, printed in one or more of 
the working languages of the 
Convention and be affixed to the live 
animal’s container at the point of export 
or re-export. Shipments of containers 
that did not carry such cards from 
countries requiring them should be 
inspected carefully to ensure that the 
animals are not stressed and to inquire 
why the card was not affixed to the 
container. 

The Service proposes to implement 
these recommendations by amending 
section 23.15(e) to add a new paragraph 
4 requiring, as a condition of a permit or 
certificate, that containers used to 
export or re-export wildlife from the 
United States have conspicously affixed 
to the outside of the container a report 
card issued by the Service. This will 
enable inspecting officials or other 
concerned persons who notice undue 
stress to remove the card, fill it out and 
return it to the Service. Certificates of 
exemption will not be subject to this 
condition because the Convention does 
not require it. 


Export and Re-export of Confiscated 
Specimens i 

Article il, paragraph 4{a) and Article 
IV, paragraph 5(a) of the Convention 
require as a pre-condition to the 
granting of a re-export certificate that 


the Management Authority of the 
country of re-export be “. . . satisfied 
that the specimen was imported into 
that State in accordance with the 
provisions of the present Convention.” 
Article Hl, paragraph 2(b) and Article 
IV, paragraph 2(b) have a similar 
requirement for export, requiring that 
specimens not be obtained in 
contravention of the laws of the country 
of export for the protection of fauna and 
flora. 

The Conference of the Parties 
recommend that specimens confiscated 
and subsequently re-exported by the 
Management Authority for purposes of 
return to the country of export, for 
scientific/educational or enforcement/ 
identification purposes, or for 
investigatory or prosecutorial purposes 
shall be deemed to have been imported 
in accordance with the provisions of the 
Convention. Also, Appendix II 
specimens confiscated and subsequently 
sold by the government should be 
similarly so deemed, provided the 
Management Authority of the 
confiscating country determined that 
this would not be detrimental to the 
survival of the species. The Conference 
of the Parties did not expressly deal 
with the question of export of specimens 
obtained to contravention of the laws of 
the country of export and subsequently 
confiscated. However, because the 
situation for export of confiscated 
specimens is analogous to that for re- 
export of confiscated specimens, the 
Service proposes to allow export of 
confiscated specimens under the same 
circumstances and for the same 
purposes as it is proposing for re-export 
of confiscated specimens. 

The Service proposes to amend 
§ 23.15 to reflect these recommendations 
and to make similar provision for 
unlawfully acquired wildlife (see 
proposed § 23.15(d)(8)). 


Effects of Reservations 


Articles XV, XVI, and XXIII allow a 
Party to take a reservation on species 
listed on the Convention’s appendices. 
These articles provide that the reserving 
Party shall be treated as a non-party 
with regard to the reserved species. 
Article X provides that Parties shall 
require comparable documents which 
substantially conform with Convention 
requirements when trading with non- 
parties. The issue than arises as to how 
a reserving Party should regard an 
Appendix I species on which it has 
taken a reservation when trading with 
another reserving Party or a non-party. 

- The Conference of the Parties 
recommended that any Party having 
taken a reservation with regard to any 
species transferred to or listed on 


Appendix I should treat that species, 
when trading with other reserving 
Parties or with non-parties, as if it were 
listed on Appendix II rather than as not 
listed at all. The Service proposes to 
adopt this recommendation by adding 
new paragraph (e) to $ 23.23, “Species 
listed in Appendix I, If, and HI,” because 
it promotes the conservation of species 
listed in Appendix I, and, in cases of 
uplisting to Appendix I, continues, 
rather than eliminates, the reserving 
Party’s obligations. Thus, when trading 
with non-parties and other reserving 
Parties, the Service would treat any 
Appendix I listing to which it had taken 
a reservation as Appendix II. 

To date, the United States has not 
taken a reservation with regard to any 
listed species. Lists of species 
reservations published in the Code of 
Federal Regulations would change too 
frequently to be of any practical value to 
the trading public. The Service 
maintains an updated list of species 
reservations taken by Parties and will 
provide the public with such information 
in writing or by telephone (see amended 
§ 23.4). 


Control of Commercial Captive 
Breeding Operations in Appendix I 
Species 


Article VII, paragraph 4 of the 
Convention provides that specimens of 
species included in Appendix I, which 
are bred in captivity for commercial 
purposes, shall be deemed to be 
specimens of species in Appendix II. 

The Conference of the Parties, 
recognizing the potential for abuse 
inherent in Article VII, paragraph 4 (it is 
often difficult for inspectors to 
distinguish between specimens bred in 
captivity and those removed from the 
wild), recommended that the Parties 
provide the Secretariat with information 
on operations that regularly breed in 
captivity Appendix I wildlife for 
commercial purposes, that the 
Secretariat compile and distribute to the 
Parties a register of such operations 
including comparable operations in non- 
party countries, and that the Parties 
reject any document granted under 
Article VII, paragraph 4 if the specimens 
concerned do not originate from an 
operation duly registered by the 
Secretariat. 

The Secretariat has compiled a 
“Register of Operations which Breed 
Specimens of Species included in 
Appendix I in Captivity for Commercial 
Purposes” and has circulated it to the 
Parties and updated it. The Register will 
be used as appropriate by Service 
officers as a part of the clearance 
procedures. 





“In Transit” Exemption 


The Conference of the Parties 
expressed concern that the Article VII, 
paragraph 1 exemption for specimens 
transiting through a country was being 
abused. In some cases importers were 
claiming the exemption while seeking 
delay of the transiting specimen in order 
to find a buyer in a foreign country. In 
order to prevent this abuse, the COP 
recommended that valid export (or 
presumably re-export) documentation as 
required by the Convention or 
satisfactory proof of its existence be + 
available for inspection by the country 
being transited and that it clearly show 
the country of ultimate destination. 

In order to assure that no such misuse 
of the transit exemption occurs, the 
Service proposes to amend its 
regulations implementing CITES to 
reflect this recommendation [see 
proposed § 23.13(b) are proposed § 23.2 
which defines transship]. 

It should be noted that Article VII, 
paragraph 1, of the Convention contains 
the terms “transit” and “trans- 
shipment.” The Service's regulations 
have combined them in its regulations 
implementing the exemption by use of 
the word “transshipped”. The 
background of the Convention indicates 
that the two terms have the same 
meaning, but were used in order to 
accommodate customs terminology in 
different countries. 

4. Technical Amendments 
Definitions 

The Service proposes to define the 
word “species” which is used in §§ 23.1, 
23.15, and 23.23. The proposed definition 
is the same as the one in Article I of the 
Convention. Its inclusion in the Service's 
regulation (see proposed § 23.3) is only 
meant to make it clear that the term 
“species” includes subspecies and 
geographically separate populations 
thereof. This definition would represent 
no change in past practice. 

The word “mark” is proposed for 
addition to the application requirements 
[§ 23.15(c)(3)] and to the requirements 
for acceptable permits and certificates 
[§$ 23.14(a)(5)] and is defined in proposed 
§ 23.3 by using the definition contained 
in Article VI of the Convention. Article 
VI, paragraph 7 enables the 
Management Authority to affix a mark 
on a specimen to assist in its 
identification if it is appropriate and 
feasible to do so. 


List of Parties, Management Authorities, 
Reservations 


The Service proposes to amend § 23.4, 
“Parties to the Convention,” by deleting 
all references to the names and 


addresses of Management Authorities. 
These references change too frequently 
to be accurately reflected in the 
annually updated Code of Federal 
Regulations. Instead, the regulations 
would indicate in § 23.4 that a current 
list of the names and addresses of 
Management Authorities, and of 
competent authorities issuing equivalent 
documents in countries that are not 
party to the Convention, may be 
obtained by contacting the Service by 
mail or phone. Information on how to 
obtain current lists of Parties that have 
taken reservations to species listed in 
the Convention's appendices would also 
be indicated in § 23.4. 


Export Certificates 


CITES Articles XIV, paragraphs 4 and 
5, provides an exception from most 
CITES controls for Appendix II marine 
wildlife and plants protected by any 
other treaty, convention or international 
agreement in force on July 1, 1975. A 
government certificate stating, in effect, 
that the specimen was taken in 
accordance with the provision of the 
treaty, convention or international 
agreement would still be required on 
export to satisfy CITES requirements. 
Currently this exception would apply, 
for example, to the minke and pygmy 
right whales which are protected under 
the International Whaling Convention to 
which the United States is a party. 

The Service proposes to add § 23.13(h) 
to provide for the exception and add 
§ 23.15 (c)(11) and (d)(12) to provide for 
the issuance of a CITES export 
certificate. However, other national 
laws, such as the Marine Mammal 
Protection Act, which prohibits the 
importation into the United States of 
marine mammals except under very 
limited circumstances, would remain in 
full effect. 


Application Requirements 


a. The Service proposes to add an 
application requirement [proposed 
§ 23.15(c)(3)] for the source of the 
wildlife or plant (i.e., wild, bred in 
captivity, artificially propagated or 
other). This information is an element of 
the harmonized permit format adopted 
by the Parties at the third COP and has 
been incorporated into the Service's 
version of the harmonized permit (Form 
3-201A). The Service proposes to add an 
application requirement [proposed 
§ 23.15(c)(6)] calling for the number of 
the permit or certificate under which the 
wildlife or plant was imported into the 
United States or a justification for 
failure to supply such information. This 
is also an element of the harmonized 
permit format. A Management Authority 
must be satisfied that import was in 
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accordance with the provisions of the 
Convention as a condition to the 
issuance of a re-export certificate. The 
country of origin and the re-export 
certificate number will provide 
information relevant to the 
determination. 

b. The language of § 23.15(c)(7)(i) 
should be revised to reflect the language | 
of Article Il, paragraph 3(c) of the 
Convention. The current regulatory 
language, “. . . a statement of the 
purposes and details of the activities for 
which the wildlife or plant is to be 
imported. . .” [relevant to paragraph 
3(a)], would be amended by adding“. . . 
a statement detailing the uses to which 
the Appendix I wildlife or plant will be 
put and the purposes of each such use 
. . .” This would not change the way the 
Service would apply the associated 
issuance criteria, and it is only made to 
add specific language implementing 
Article Ill, paragraph 3(c). It should be 
noted that paragraph(c)(7)(i) requires 
submission of information for both living 
and dead specimens, whereas 
paragraphs (c)(7)(ii)-(c)(7)(iv) are for 
living specimens only. Paragraph 
(c)(7)(iv) has been changed to eliminate 
the requirement that applicants provide , 
in their initial submission information 
concerning the causes of mortalities and 
remedial actions. The Service has found 
that only in a few cases in this 
information necessary to evaluate the 
capability of the applicant to house and 
care for the subject wildlife. The Service 
proposes to retain the associated 
requirement (in more detailed form) that 
the applicant provide information 
concerning the number of mortalities. If 
mortality figures indicate an unusually 
high mortality rate, the Service would 
request additional information including 
the causes of the mortalities and 
remedial actions taken to avoid them. 

c. A new application requirement 
[(proposed § 23.15(c)(8)] would require 
the applicant to submit evidence 
showing that the wildlife or plant to be 
re-exported had been imported into the 
United States in accordance with the 
requirements or exceptions of 50 CFR 
Part 23. This application requirement 
reflects requirements found in the 
Convention, and does not represent any 
change in practice. 

d. A new application requirement 
[proposed § 23.15(c)(9)}] would require 
the applicant for an export permit or re- 
export certificate for an Appendix I 
specimen to provide information 
showing that a valid import permit has 
been issued by a competent authority of 
a foreign country. This also reflects 
requirements found in the Convention, 
and does not represent any change in 
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practice. Article III, paragraphs 2{d) and 
4(c) require the issuance of an import 
permit prior to the issuance of an export 
permit or re-export certificate for such 
specimens. The Service has, in the past, 
required submission of such information 
and the issuance criteria currently 
contain a requirement that the Director 
must consider whether an import permit 
has been issued. Therefore, the addition 
of this application requirement would 
only clarify past practice and 
obligations under the Covention and 
bring the application requirements into 
line with the issuance criteria. 

e. Currently, § 23.15(a) provides that if 
an application meets the requirements of 
Part 17 or 18 it will meet the 
requirements in Part 23. The Service has 
found that the application requirements 
of Parts 17 and 18 do not include some 
of the requirements of Part 23. If the 
changes in this proposed rule are 
adopted, there will even be further 
disparities, which will cause delays in 
processing permits since the information 
has to be obtained from the applicant by 
communications made subsequent to the 
submission of the application. While the 
Service does not propose to change the 
provision that one application can be 
submitted for specimens controlled in 
Parts 17 or 18 and 23, it does propose to 
require that such an application meet 
the application requirements of these 
Parts as applicable. 


Requirements Clarified 


Section 23.12(a)(1)(i) currently 
provides, in part, that, in order to import 
into the United States any wildlife or 
plant listed in Appendix I from any 
foreign country, a“. . . valid foreign 
export permit issued by the country of 
origin or a valid foreign re-export 
certificate issued by the country of re- 
export. . .” must be obtained prior to 
importation. The implication is that if 
importation is from the country of origin, 
one must obtain an export permit, not a 
re-export certificate, and that if it is 
from the country of re-export, one must 
obtain a re-export certificate, not an 
export permit. 

The Services proposes to amend 
§ 23.12{a)(1){i) to make it clear that one 
must have an export permit if 
importation is directly from a country of 
export and a re-export certificate if 
importation is from a country of re- 
export. The regulations, as currently 
written, could be interpreted to mean 
that one has the option of obtaining 
either an export permit or a re-export 
certificate if one is exporting or re- 
— 

A similar change is propsed for 
§ 23.12(a)(2)(i) concerning import of 
Appendix II wildlife and plants. 


Reduction of Paperwork for Licensees 


Under authority of section 9(d) of the 
Endangered Species Act of 1973 [16 
U.S.C. 1538(d)}, an import/export license 
requirement was imposed on any person 
who engages in business as.an importer 
or exporter of fish or wildlife unless that 
person imports or exports certain 
excepted wildlife or falls within one of 
the categories of persons excepted from 
the requirement. A person is engaged in 
business as an importer or exporter of 
wildlife if he/she devotes time, 
attention, labor, or effort to any activity 
for gain or profit that involves the 
importation of wildlife. The license 
requirement, which is found in 50 CFR 
sections 14.91-14.93, went into effect on 
January 1, 1981. 

The licensing requirements was 
recently addressed by Congress while 
considering reauthorization of the 
Endangered Species Act of 1973. In the 
Senate Report accompanying the 
Endangered Species Act Amendments of 
1982, the Committee on Environmental 
and Public Works stated: 


As part of the Administration's ongoing 
review of many Federal regulations and 
requirements that are based upon numerous 
laws, the Department of the Interior should 
review the licensing requirements that have 
been promulgated pursuant to section 9{d) of 
this Act. The paperwork and regulatory 
burden imposed by any such requirements 
should be the minimum necessary to 
accomplish the purposes of the law and to 
ensure proper administration of the law. 
[Report of the Committee on Environment 
and Public Works of the United States Senate 
to accompany S, 2309, S. Rep. No. 418, 97th 
Cong., 2d Session 1982, p. 28.] 


The Service proposes to simplify the 
information a licensee must provide 
when completing a Fish and Wildlife 
License/Permit Application (Form 3- 
200) for export or re-export of Appendix 
II and If species. Licensees would not 
have to file a Form 3-200, other than the 
one filed to obtain their licenses, and 
would not have to provide the general 
information required in § 13.12{a) of the 
Service's General Permit Procedures (50 
CFR Part 13). They would still be 
required to furnish the information 
specific to the particular export or re- 
export required by § 23.15(c). See 
proposed § 23.15(c). 

In addition, the Service proposes to 
allow licensees to obtain export permits 
and re-export certificates for species of 
wildlife approved for export on a State- 
by-State basis as set forth in Subpart F 
of Part 23 by furnishing the required 
specific information to the Service’s Law 
Enforcement designated port offices 
from which the licensee applicant plans’ 
to export or re-export or to the Special 
Agent in Charge of the Law Enforcement 


District in which the licensee/applicant 
resides. See the proposed amendment 
adding paragraph (b){4) to § 13.11 of the 
Service’s General Permit Procedures. 

This proposal is issued under 
authority contained in the Endangered 
Species Act of 1973, as amended {16 
U.S.C. 1531 et seq.; 87 Stat 884). The 
primary author of this proposal is Arthur 
Lazarowitz, Federal Wildlife Permit 
Office (703/235-2418). 


The Department of the Interior has 
determined that this document is not a 
major rule under E.O. 12291 and certifies 
that this document will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 - 
U.S.C. 601 et seg.) because no significant 
burden will be added to the already 
required paper flow, and similar 
requirements have or will be imposed by 
other Party countries with which such 
entities conduct their business. The 
Service has determined that these 
proposed regulations are categorically 
excluded from further National 
Environmental Policy Act (NEPA) 
requirements. Part 516 of the 
Department Manual, Chapter 6 
Appendix I, section A(1) categorically 
excludes changes or amendments to an 
approved action when such changes 
have not potential for causing 
substantial environmental impact. 

Paperwork Reduction Act: No 
substantial changes will be made in the 
information collection requiremenis 
contained in §§ 23.12, 23.13, 23.14 and 
23.15, which requirements have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seg. 
and assigned clearance number 1018- 
0022. Section 23.16 wil be added to 
Subpart B to meet the notice 
requirements of the Paperwork 
Reduction Act. 


List of Subjects in 50 CFR Part 23 


Wildlife, Imports, Exports, Plants, 
Endangered and threatened wildlife, 
Animals, Fish, Transportation, Marine 
mammals, Forest and forest products, 
Foreign official, Treaties, Foreign trade. 


Proposed Regulations 

For the reasons set forth in the 
preamble, it is proposed that Part 23, 
Subchapter B, Chapter I of Title 50, Code 
of Federal Regulations, be amended as 
follows: 

1. 50 CFR Part 23, Subparts A and B 
are revised to read as follows: 





PART 23—ENDANGERED SPECIES 


Sec. 

23.1 Purpose of regulations. 

23.2 Scope of regulations. 

23.3 Definitions. 

23.4 Parties to the Convention; authorities 
issuing permits and certificates under the 
Convention. 

23.5 Hybrids. 


Subpart B—Prohibitions, Permits and 
Exceptions 

23.11 Prohibitions. 

23.12 Requirements. 

23.13 Exceptions. 

23.14 Foreign documentation. 

23.15 Permits and certificates. 

23.16 Information collection requirements. 


Authority: Convention on International 
Trade in Endangered Species of Wild Fauna 
and Flora, TIAS 8249; and Endangered 
Species Act of 1973, Pub. L. 93-205, 87 Stat. 
884; Pub. L. 95-632, $2 Stat. 3751; Pub. L. 96- 
159, 93 Stat. 1225; Pub. L. 97-304, 96 Stat. 1411 
(16 U.S.C. 1531, et seq.). 


Subpart A—introduction 
§ 23.1 Purpose of regulations. 


The regulations in this part implement 
the Convention on International Trade 
in Endangered Species of Wild Fauna 
and Flora. The regulations identify those 
species of wildlife and plants included 
in Appendix I, II or III to the 
Convention. 


§ 23.2 Scope of regulations. 

The regulations of this Part apply to 
wildlife and plants listed in Appendix I, 
II or Ill to, the Convention, listed herein 
in § 23.23 for the convenience of the 
public. Many species listed in Appendix 
I, If or Hi are also listed in Part 17 
(endangered and threatened species), 
Part 18 (marine mammals), Part 21 
(migratory birds), or Part 22 (eagles), 
and are subject to additional regulations 
in those parts or in Parts 216 and 228 
(marine mammals) or Parts 217-227 
(endangered and threatened species) for 
species under jurisdiction of the 
National Marine Fisheries Service. 


§ 23.3 Definitions. 


In addition to the definitions 
contained in Parts 10 and 17 of this 
subchapter, and unless the context 
requires otherwise, in this part: 

“Appendix I” means the list of 
wildlife and plants called “Appendix I” 
and attached to the Convention (see 
§ 23.23 for the list). 

“Appendix II" means the list of 
wildlife and plants called “Appendix II” 
and attached to the Convention (see 
§ 23.23 for the list). 


“Appendix III” means the list of 
wildlife and plants called “Appendix 
III" and attached to the Convention (see 
§ 23.23 for the list). 

“Artificially propagated” means the 
process whereby plants are grown by 
man using parts of other plants 
including seeds, cuttings, callus tissue, 
spores or other propagules under 
controlled conditions. The artificially 
propagated stock must be established 
and maintained in a manner not 
detrimental to the survival of the species 
in the wild of which it is a member and 
managed in a manner designed to 
maintain the artificially propagated 
stock indefinitely. 

“Bred in captivity” refers to the 
process whereby offspring, including 
eggs, are born or otherwise produced in 
a controlled environment, either of 
parents that mated or otherwise 
transferred gametes in a controlled 
environment if reproduction is sexual, or 
of parents that were in a controlled 
environment when development of 
offspring began, if reproduction is 
asexual. The parental breeding stock 
must be established in a manner not 
detrimental to the survival of the species 
in the wild, of which it is a member, 
maintained without augmentation from 
the wild, except for the occasional 
addition of wildlife from wild 
populations to prevent deleterious 
inbreeding, with the magnitude of such 
addition determined by the need for 
new genetic material and not other 
factors, and managed in a manner which 
has been demonstrated to be capable of 
reliably producing second-generation 
offspring in a controlled environment. 

“Controlled conditions” means an 
environment that is intensively 
manipulated by man for the purpose of 
producing certain plants. Intensive 


* manipulation may involve, but is not 


limited to, tillage, fertilization, weed 
control, irrigation or nursery operations 
such as potting, bedding or protection 
from weather. 

“Controlled environment” means an 
environment that is intensively 
manipulated by man for the purpose of 
producing certain offspring, and that has 
boundaries designed to prevent wildlife 
of the subject species from entering or 
leaving the environment. Intensive 
manipulation may involve, but is not 
limited to, artificial housing, waste 
removal, health care, protection from 
predators or artificially supplied food. 

“Convention” means the Convention 
on International Trade in Endangered 
Species of Wild Fauna and Flora, TIAS 
8249. 

‘“Hybrid” means wildlife or plants 
derived from the union of gametes of 
wildlife or plants of different species, 
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one or both of which are of taxa 
included in Appendix I, Il or III. Hybrids 
derived from gametes of wildlife or 
plants listed in different appendices 
shall be considered to be wildlife or 
plants listed in the more restrictive 
appendix, Appendix I being the most 
restrictive and Appendix III the least. 
Hybrids derived from gametes of 
wildlife or plants only one of which is 
listed in an appendix shall be 
considered to be wildlife or plants listed 
in that appendix. 

“Management Authority” means a 
national governmental management 
authority officially designated by a 
party to implement the present 
Convention, including the granting of 
permits or certificates for Convention 
purposes on behalf of the party. The 
Secretariat shall have been duly notified 
of such designation. 

“Mark” means any indelible imprint, 
seal or other suitable means of 
identifying wildlife or plants designed in 
such a way as to render its imitation by - 
unauthorized persons as difficult as 
possible. “Party” means a country for 
which the Convention has entered into 
force, by virtue of ratification or 
accession. 

“Re-export” means export of wildlife 
or plants that have previously been 
imported. 

“Secretariat” means the entity 
designated under Article XII of the 
Convention to perform certain 
administrative functions as provided by 
the Convention. 

“Species” means any species, 
subspecies or geographically separate 
population thereof. 

“Transship” means the passage of 
wildlife or plants through a country 
while remaining under customs control 
from a point of origin outside that 
country to a named consignee in another 
country. 

“United States” means all of the 
several states, the District of Columbia, 
the Commonwealth of Puerto Rico, 
American Samoa, the Virgin Islands, 
Guam, and the Trust Territory of the 
Pacific Islands. ; 

“Wildlife or plant” includes a hybrid 
of wildlife or plants. 


§ 23.4 Parties to the Convention; 
authorities issuing permits and certificates 
under the Convention. 

The operation of the Convention 
depends on a system of permits and 
certificates that are issued by 
Management Authorities. Equivalent 
documents may be issued by.competent 
authorities of countries that are not 
party to the Convention, and by 
countries that are party to the 
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Convention, but have made or entered 

‘ reservations with regard to certain 
wildlife or plants listed in Appendix I, I 
or III. Lists of these authorities and of 
any reservations to wildlife or plants 
listed on Appendix I, II or Ili may be 
obtained from the Federal Wildlife 
Permit Office, U.S. Fish and Wildlife 
Service, Washington, D.C. 20240, 
telephone 703/235-2418. 

The following countries are currently 
parties to the Convention. The date after 
each country indicates the date the 
country became a party to the 
Convention. This list is for the 
convenience of the public, and does not 
preclude the application of regulations 
in this Part 23 to importation, 
exportation or re-exportation to or from 
other countries not here listed: 


(2/21/84) 
.. (4/18/81) 
(10/27/76) 


. People’s Republic of China 
. Colombia 


(11/24/77) 
. German Democratic Republic... (1/7/76) 
. Germany, Federal Republic of.. (6/20/76) 


. Luxembourg 
. Madagascar (11/18/75) 
(5/6/82) 
(1/18/78) 


. Malaysia... 
(7/27/75) 


. Mauritius.... 


(6/23/81) 


(9/16/75) 


52 
53 
54. 
55. 
56. 
57. 
58 
1 
2 


vee (11/15/78) 
60. inea. «a. (3/11/76) 
se (2/13/77) 
(9/25/75) 
(11/16/81) 


61. Paraguay 

6 

63. Philippines 

64. Portugal 

65. Rwandese Republic 

66. Saint Lucia 

67. 

68. Seychelles 

69. South Africa, Republic of........... (10/13/75) 

70. (8/2/79) 

71. (1/24/83) 

72. (2/15/81) 

73. (7/1/85) 

74. (7/1/75) 

75. Tanzania, United Republic 

76. Thailand 

77. Togo 

78. Trinidad/Tobago 

79. 

80: Union of Soviet Socialist Re- 
publics 

81. United Arab Emirates 

82. United Kingdom (10/31/76) 

83. United States of America (7/1/75) 

84. (7/1/75) 

85. Venezuela w (1/22/78) 

86. Zai w- (10/18/76) 

87. i (2/22/81) 

88. (8/17/81) 


(12/8/76) 
(7/1/85) 


§ 23.5 Hybrids. 

For purposes of this Part 23, hybrids 
derived from gametes of wildlife or 
plants listed in one or more appendix 
shall be considered to be wildlife or 
plants listed in an appendix and 
therefore subject to the regulations of 
this Part. 


Subpart B—Prohibitions, Permits and 
Exceptions 


§ 23.11 Prohibitions. 

(a) Unless the requirements in this 
Part 23 are met, or one of the exceptions 
in this Part 23 is applicable, it is 
unlawful for any person subject to the 
jurisdiction of the United States to 
commit, attempt to commit, solicit 
another to commit, or cause to be 
committed any of the acts described in 


’ paragraphs (b) through (d) of this 


section. 

(b) Zmport. (1) It is unlawful to import 
into the United States any wildlife or 
plant listed in Appendix I, II or HI (see 
§ 23f.23) from any foreign country. 

(2) It is unlawful to import directly 
into the United States any wildlife or 
plant listed in Appendix I or II (see 
§ 23,23) taken from the sea beyond the 
jurisdiction of any country. 


(c) Export. It is unlawful to export 
from the United States any wildlife or 
plant listed in Appendix I, If or Ml (see 
§ 23.23). 

(d) Re-export. It is unlawful to re- 
export from the United States any 
wildlife or plant listed in Appendix 1, 
or Ili (see § 23.23). 

(e) Possession. It is unlawful for any 
person subject to the jurisdiction of the 
United States tc possess any wildlife or 
plant listed in Appendix I, i or If 
imported into the United States, or 
exported or re-exported from the United 
States contrary to the provisions of the 
Cenvention or this Part 23. 


§ 23.12 Requirements. 

{a) Import—{1) Appendix I. (i) In order 
to import into the United States any 
wildlife or plant listed in Appendix I 
from a foreign country or origin, a 
United States import permit, issued 
pursuant to § 23.15, and a valid foreign 
export permit issued by the country of 
origin must be obtained prior te such 
importation. 

(ii) In order to import into the United 
States any wildlife or plant listed in 
Appendix I from a foreign country of re- 
export, a United States import permit 
and a valid foreign re-export certificate 
must be obtained prior to such 
importation. 

(iii) In order to import directly into the 
United States any wildlife or plant listed 
in Appendix I taken from the sea 
beyond the jurisdiction of any country, a 
United States import certificate issued 
pursuant to § 23.15 must be obtained 
prior to such importation. 

(2) Appendix II. (i) In order to import 
into the United States any wildlife or 
plant listed in Appendix II from a 
foreign country of origin, a valid foreign 
export permit issued by the country of 
origin must be obtained prior to such 
importation. 

(ii) In order to import into the United 
States any wildlife or plant listed in 
Appendix II from a foreign country of re- 
export, a valid foreign re-export 
certificate must be obtained prior to 
such importation. 

(iii) In order to import directly into the 
United States any wildlife or plant listed 
in Appendix II taken from the sea 
beyond the jurisdiction of any country, a 
United States import certificate, issued 
pursuant to § 23.15, must be obtained 
prior to such importation. 

(3) Appendix III. (i) In order to import 
into the United States any wildlife or 
plant listed in Appendix Il from a 
foreign country of export that has listed 
such wildlife or plant in Appendix II, a 
valid foreign export permit issued by 





such country must be obtained prior to 
such importation. 

{ii) In order to import into the United 
States any wildlife or plant listed in 
Appendix III from a foreign country of 
export that has not listed such wildlife 
or plant in Appendix III, a valid foreign 
certificate of origin issued by such 
country must be obtained prior to such 
importation. 

(iii) In order to import into the United 
States any wildlife or plant listed in 
Appendix III from a foreign country of 
re-export, a valid foreign re-export 
certificate which states that the wildlife 
or plant was processed in that country 
or is being re-exported must be obtained 
prior to such importation. 

(4) Time limit for importation. 
Importation must occur prior to the 
expiration date of the export permit, re- 
export certificate or certificate of origin, 
which date shall be no later than 6 
months from the date granted. 

(b) Export or Re-export—{1) 
Appendices I and II. In order to export 
or re-export from the United States any 
wildlife or plant listed in Appendix I or 
II, a United States export permit or re- 
export certificate, issued pursuant to 
§ 23.15, must be obtained prior to such 
exportation or re-exportation. 

(2) Appendix III. (i) In order to export 
or re-export from the United States any 
wildlife or plant listed in Appendix III 
by the United States, a United States 
export permit or re-export certificate, 
issued pursuant to § 23.15, must be 
obtained prior to such exportation or re- 
exportation. 

(ii) In order to export or re-export 
from the United States any wildlife or 
plant listed in Appendix III that has not 
been listed by the United States, a 
certificate of origin or re-export 
certificate, issued pursuant to § 23.15, 
must be obtained prior to such 
exportation or re-exportation. 


§ 23.13 Exceptions. 

(a) If any wildlife or plant listed in 
Appendix I, II or III is also subject to the 
regulations in Part 17 or Part 18 of this 
subchapter, the prohibitions and 
exceptions in those parts and in Part 23 
shall apply. Exceptions in one part 
cannot be invoked to allow activities 
prohibited in another part. 

(b) The prohibitions in § 23.11 (b) 
through (d) concerning importation, 
exportation, and re-exportation shall not 
apply to wildlife or plants that are being 
transshipped through the United States 
provided such wildlife or plants remain 
in Customs custody and the 
accompanying documents clearly show 
the ultimate destination of such wildlife 
or plants, including the name and 


address of the persons to whom it is 
being shipped. 

(c) The prohibitions in § 23.11 (b) 
through (d) concerning importation, 
exportation and re-exportation shall not 
apply to wildlife or plants when a 
certificate has been issued by the 
management authority of the country of 
origin or of the country of re-export to 
the effect that the wildlife or plant was 
removed from the wild or artifically 
produced prior to the date the 
Convention applied to it. See § 23.15 for 
rules on the issuance of such 
certificates. 

(d) The prohibitions in § 23.11 (b) 
through (d) concerning importation, 
exportation and re-exportation shall not 
apply to wildlife or plants that are 
products or manufactured articles not 
intended for commercial use, and are 
worn as clothing or are contained in or 
are part of accompanying personal 
baggage, or are part of a shipment of the 
household effects of persons moving 
their residences to or from the United 
States, provided, that this exception 
shall not apply to: 

(1) Importation by U.S. residents of 
wildlife or plants listed in Appendix I 
that were acquired outside the United 
States; or 

(2) Importation by U.S. residents of 
wildlife or plants listed in Appendix II 
that were acquired outside the United 
States in a country where taken from the 
wild, if that country requires export 
permits. 

(e) Wildlife or plants listed in 
Appendix I that have been bred in 
captivity or artificially propagated for 
commercial purposes shall be treated as 
if listed in Appendix II and shall not be 
eligible for the exemption contained in 
paragraph (f) of this section. 

(f) The prohibitions in § 23.11 (b) 
through (d) concerning importation, 
exportation and re-exportation shall not 
apply to wildlife or plants when a 
certificate has been issued by the 
management authority of the country of 
export to the effect that the wildlife or 
plant was bred in captivity or artificially 
propagated, or was part of or derived 
therefrom. See § 23.15 for rules on the 
issuance of such certificates. 

(g) The prohibitions of § 23.11.(b) 
through (d) concerning importation, 


exportation and re-exportation shall not“ 


apply to herbarium specimens, other 
preserved (including frozen), dried or 
embedded museum specimens, and live 
plant material recorded as acquired by 
scientific institutions when they are 
imported, exported or re-exported as a 
noncommercial loan, donation or 
exchange between such institutions 
registered by a management authority of 
their country: Provided, That a label 
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issued or approved by such management 
authority is clearly affixed to the 
package or container. The label shall 
bear the letter “CITES” (acronym for the 
Convention), a description such as 
“herbarium specimens,” the code letters 
assigned to the sending and receiving 
institutions by their respective 
management authorities, and the name 
and address of the sending institution, 
over the signature of a responsible 
officer of the sending institution. See 

§ 23.15 for rules on registration and use 
of approved labels. 

(h) The prohibitions of § 23.11 (b) 
through (d) concerning importation, 
exportation and re-exportation shall not 
apply to marine wildlife or plants 
included in Appendix II which are 
afforded protection by any other treaty, 
convention or international agreement 
in force for the United States on July 1, 
1975, if such wildlife or plants were 
taken by a ship registered in the United 
States and in accordance with such 
other treaty, convention, or international 
agreement; Provided, that: In case of any 
exportation of such wildlife or plants, a 
certificate has been issued to the effect 
that such wildlife or plants were taken 
in accordance with the provisions of 
such other treaty, convention or 
international agreement. 


§ 23.14 Foreign documentation. 


(a) Party Countries. (1) Permits and 
certificates which meet the following 
requirements shall be accepted as valid 
foreign documents from countries that 
are party to the Convention. Such 
documents shall (i) be granted by the 
Management Authority; (ii) contain the 
name, country, and national seal or 
stamp of the granting Management 
Authority; (iii) contain a document 
control number; (iv) contain the name, 
address, and country of the person to 
whom the permit or certificate was 
issued; (v) contain the name and 
address of the U.S. importer receiving 
the wildlife or plants; (vi) contain the 
quantity of the wildlife or plants; (vii) 
contain the scientific and common name 
of the wildlife or plants; (viii) be an 
original document, except that a copy 
may be used in place of the original if it 
is endorsed by the issuing Authority as 
valid for such use by placing original 
signature and stamps on the copy; and 
(ix) contain the signature, official stamp 
and title of the person that issued the 
permit or certificate and the date of 
issuance. (2) In addition to the 
requirements of § 23.14(a)(1) such 
documents should (i) contain the 
address of the granting management 
authority; (ii) contain a valid expiration 
date; (iii) contain the source {i.e., wild, 
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bred in captivity, artifically propagated 
or other) of the wildlife or plant; {iv} 
contain the appendix in which the 
wildlife or plant is listed; {v) contain a 
description of the wildlife or plant and 
any mark affixed thereto; (vi) if living 
wildlife, contain the date of birth {if 
known) or the approximate age and, if 
practical, the sex of the wildlife; {vii) if a 
re-export certificate, contain the country 
of origin of the wildlife or plant and the 
contre] number of the expert permit 
issued by that country or a justification 
for omitting any such information; a 
title of the official who inspected the 
wildlife or plants upon exportation or re- 
exportation, if the country has an export 
control program; and {x) if necessary, be 
accompanied by a written translation. 
Any missing element or combination 
thereof may be cause for refused 
clearanve. 

(b) Countries that are not parties. The 
requirements and exceptions in this Part 
23 shall apply to all wildlife and plants 
listed in Appendix I, II or III to the 
Convention, whether the shipment is to 
or from a country that is party to the 
Convention, or to or from any other 
country. In the case of a shipment of 
wildlife or plants from a country not 
party to the Convention, foreign 
documents shall be obtained from a 
government official of the country 
responsible for authorizing the export or 
re-export of such wildlife or plants. In 
addition to the information required by 
paragraph (a) of this section, foreign 
documents issued by a country not party 
to the Convention shall contain one or 
more of the following statements as 
applicable or their equivalent: 

(1) Export of all wildlife or plants 
(living or otherwise) 

1, —————- {signing official), hereby 
certify that the shipment of wildlife or piants 
covered by this document will not be 
detrimental to the survival of the species and 
that the wildlife or plants were not obtained 
in contravention of the laws of 
(country), 


(2) Re-export of all wildlife or plants 
(living or otherwise) 

1, ————— {signing official}, hereby 
certify that a competent authority of the 
country of origin has issued an export 
document which substantially meets the 
requirements of Article VI of the Convention. 


(3) Export or re-export of living 
wildlife or plants 

1, ————— {signing official), hereby 
certify that transport will be in a manner 


which will minimize the risk of injury, 
damage to health or cruel treatment. 


§ 23.15 Permits.and certificates. 


{a) In order to import, export or re- 
export wildlife or plants listed in 


Appendix I, li or Mil that are also listed 
as endangered or threatened and subject 
to regulations in Part 17 of this 
subchapter, the requirements in both 
Part 17 and Part 23 must be met. A 
single application meeting the 
appropriate application requirements in 
Part 17 and Part 23 may be submitted. 

(b) In order to import wildlife listed in 
Appendix [, ll or {ff that are marine 
mammals subject to regulations in Part 
18 of this subchapter, the requirements 
in both Part 18 and Part 23 must be met. 
A single application meeting the 
application requirements in Part 18 and 
Part 23 may be submitted. 

(c) Application requirements. 
Applications for permits or certificates 
to import, export or re-export wildlife or 
plants listed in Appendix I, 1] or iff of 
this subchapter must be submitted to the 
Director by any person subject to the 
jurisdiction of the United States who 
wishes to engage in the activity. Each 
application must be submitted on an 
official application form (Form 3-200) 
provided by the Service {or must contain 
the general information and certification 
required by § 13.12{a) of this 
subchapter): Except, That: Licensees 
holding valid licenses issued under 
Subpart I of Part 14 of this subchapter 
do not have to file an official application 
form (Form 3-290) or provide 
information required in § 13.12{a)} of this 
subchapter for export permits or re- 
export certificates for all wildlife listed 
in Appendices II and IIL, provided they 
furnish their license number and as 
much of the information in this 
paragraph (c) as relates to the purpose 
for which the licensee is requesting a 
permit or certificate. Each application 
must include, as an attachment or on the 
form itself, as much of the following 
information as relates to the purpose for 
which the applicant is requesting a 
permit or certificate: 

(1) The scientific and common names 
of the species {or taxa to the rank listed 
in Appendix J, HI or IH} sought to be 
covered by the permit, the number of 
wildlife or plants, and the activity 
sought to be authorized (importing, 
exporting, re-exporting); 

(2) A statement as to whether the 
wildlife or plant, at the time of 
application, {i) is living in the wild, (ii) is 
living but is not in the wild, or {iii} is 
dead; 

(3) A description of the wildlife or 
plant, including {i) size, {ii) sex and date 
of birth of the wildlife or approximate 
age (if known}, (iii) type of goods, if it is 
a part er derivative, {iv) any 
distinguishing feature including any 
mark affixed to the wildlife or plant, and 
(v) source {ie., taken from the wild, bred 


in captivity or artificially propagated or 
other); 

(4) In the case of living wildlife or 
plants to be exported or re-exported 
from the United States, {i} a description 
of the type, size and construction of any 
container the wildlife or plant will be 


otherwise caring for the wildlife or plant 
during transportation; 

(5) The name and address of the 
person in a foreign country to whom the 
wildlife or plant is to be exported or re- 
exported from the United States, or from 
whom the wildfire or piant is to be 
imported into the United States; 

(6) The country and place where the 
wildlife or plant was or is to be taken 
from the wild, or was born or 
propagated; and the number of any 
Convention re-export certificate under 
which the wildlife or plant was imported 
into the United States or a justification 
for not including any such information; 

(7) In the case of wildlife or plants 
listed in Appendix I to be imported, {i) a 
statement detailing the purposes of the 
import, the uses to which the wildlife or 
plant will be put and the purposes of 
each such use; {ii) a brief resume of the 
technical expertise of the applicant or 
other persons who will care for wildlife 
or plant; (iii) if living, the name, address 
and a description, including diagrams or 
photographs, of the facility where the 
wildlife or plant will be maintained; and 
(iv) if living, information indicating the 
total number of wildlife of each species 
covered in the application held (or, if 
such species were not held, any wildlife 
of species of the same genus or family) 
by the applicant during the 2 years 
preceding the date of this application, 
the length of time each such wildlife was 
held, the current number of such wildlife 
and the number of mortalities during the 
2-year period; 

(8) In the case or re-export, evidence 
showing that import of the wildlife or 
plant met the requirements or one of the 
exceptions of this Part 23; 

(S) In the case of export or re-export 
of any wildlife or plant listed in 
Appendix J, evidence that a valid import 
permit or certificate has been issued by 
a competent authority of a foreign 
country. if export is to a country nc: 
party to the Conveniion, the import 
permit shall contain a certificate by that 
authority to the effect that the import 
will be for purposes not detrimental to 
the survival of the species involved, that 
the wildlife or plants are not to be used 
for primarily commercial parposes, and, 
if live wildlife or plants are involved, 
that the recipient is suitably equipped to 


house and care for them; 





(10) In the case of applications for 
certificates of exception, copies of 
documents, sworn affidavits, breeding 
records, or similar evidence showing 
that either (i) the wildlife or plant was 
removed from the wild or artificially 
produced prior to the date the wildlife or 
plant was first listed in the Appendices 
to the Convention, or (ii) the wildlife or 
plant was bred in captivity or artificially 
propagated, or was part thereof or 
derived therefrom, and in the case of 
wildlife or plants listed in Appendix I, 
all of the purposes for which they were 
bred in captivity-or artificially 
propagated, or (iii) the wildlife or plant, 
recorded as having been acquired by the 
sending institution, is an herbarium 
specimen, other preserved (including 
frozen), dried, embedded museum 
specimen or live plant material to be 
imported, exported or re-exported as a 
noncommercial loan, donation or 
exchange between scientific institutions 
(describe applicant's provisions for 
access by other institutions, housing, 
control, identification, preparation and 
care of such specimens and material, 
and the primary purpose of their 
acquisition); and 

(11) In the case of marine wildlife or 
plants listed in Appendix II to be 
exported from the United States that are 
protected by any treaty, convention 
(other than the Convention) or 
international agreement in force as to 
the United States on July 1, 1975, copies 
of documents, sworn affidavits or other 
evidence showing that the wildlife or 
plant was taken by a ship registered in 
the United States and in accordance 
with the provisions of such treaty, 
convention or international agreement. 

(d) Issuance criteria. Upon receiving 
an application completed in accordance 
with paragraph (a), (b) or (c) of this 
section, the Director will decide whether 
or not a permit or certificate should be 
issued. In making his decision, the 
Director shall consider, in addition to 
the general criteria in § 13.21(b) of this 
subchapter, the following factors: 

(1) Whether the proposed import of 
any wildlife or plant listed in Appendix I 
will be for purposes not detrimental to 
the survival of the species and will 
enhance the survival of the species; 

(2) Whether the proposed import of 
any wildlife or plant listed in Appendix I 
or II directly from the sea beyond the 
jurisdiction of any country will be 
detrimental to the survival of the 
species; 

(3) Whether the proposed recipient of 
any living wildlife or plant listed in 
Appendix I to be imported into the 
United States is suitably equipped to 
house and care for such wildlife or 
plant; 


(4) Whether any wildlife or plant 
listed in Appendix I to be imported into 
the United States will be used for 
primarily commercial purposes; 

(5) Whether any living wildlife or 
plant to be imported directly into the 
United States from the sea beyond the 
jurisdiction of any country will be so 
handled as to minimize the risk of 
injury, damage to health or cruel 
treatment. 

(6) Whether the wildlife or plant to be 
exported was acquired lawfully. 

(7) Whether any wildlife or plant to be 
re-exported met the requirements or one 
of the exceptions of this Part 23. 

(8) Whether the wildlife or plant to be 
exported or re-exported was lawfully 
acquired subsequent to abandonment or 
forfeiture to the United States. 

(9) Whether any living wildlife or 
plant to be exported or re-exported wili 
be so prepared and shipped as to 
minimize the risk of injury, damage to 
health or cruel treatment; 

(10) Whether the United States is the 
country of origin of any wildlife or plant 
listed in Appendix III by another 
country; 

(11) Whether the proposed export of 
any wildlife or plant listed in Appendix I 
or II from the United States would be 
detrimental to the survival of the 
species; and - 

(12) Whether any marine wildlife or 
plant listed in Appendix II to be 
exported from the United States which 
is protected by any treaty, convention 
(other than the Convention) or 
international agreement in force as to 
the United States on July 1, 1975, was 
taken by a ship registered in the United 
States and in accordance with the 
provisions of such treaty, convention or 
international agreement; 

(13) Whether an import permit has 
been granted by a foreign country, in the 
case of a proposed export or re-export 
from the United States of any wildlife or 
plant listed in Appendix I. 

(14) Whether the evidence submitted 
is sufficient to justify an exception, in 
case of (i) wildlife or plants that were 
removed from the wild or artificially 
produced prior to the date the 
Convention applied to them; (ii) wildlife 
or plants that were bred in captivity or 
artificially propagated; or (iii) wildlife or 
plants recorded as having been acquired 
by the sending institution that are 
herbarium specimens, other preserved 
(including foreign), dried or embedded 
museum specimens, or live plant 
material to be imported, exported or re- 
exported as a noncommercial loan, 
donation or exchange between scientific 
institutions registered by management 
authorities or, in the case of a country 
not party to the Convention, by the 
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authority mentioned in § 23.14(a), which 
maintain collections that are 
permanently and centrally housed, 
professionally curated, acquired or 
primarily for purposes of publishable 
research, accessible to all qualified 
users, prepared and arranged to ensure 
their utility, with permanent and 
accurate records, including records of 
loans, donations, and exchanges, and, 
with regard to wildlife or plants listed in 
Appendix I, are recorded and managed 
in a manner to preclude use for 
decoration, trophies or other purposes 
incompatible with the principles of the 
Convention; and whose acquisition and 
possession are in accordance with the 
laws of the state in which the institution 
is located. 

(e) Permit or certificate conditions. In 
addition to the general requirements and 
conditions set forth in Part 13 of this 
subchapter, permits or certificates 
issued under this section shall be 
subject to the following special 
conditions: 

(1) Any permit or certificate must be 
presented to a Service officer upon 
importation into the United States or 
prior to exportation or re-exportation 
from the United States and must be 
validated prior to such exportation or re- 
exportation; 

(2) Where appropriate and feasible, 
the Service may require that a mark be 
affixed upon any wildlife or plant or 
require presentation of a list of State tag 
legends; 

(3) In the case of wildlife or plants 
that are herbarium specimens, other 
preserved (including frozen), dried or 
embedded museum specimens, or live 
plant material to be imported, exported 
or re-exported as a noncommercial loan, 
donation or exchange between 
registered scientific institutions, the 
name and address of the sending 
institution, the letters “CITES” (acronym 
for the Convention), a description such 
as “herbarium specimens,” the code 
assigned by the Service’ to the scientific 
institution and the code of the other 
scientific institution involved in the 
transaction must be entered over the 
signature of a responsible officer of the 
registered sending institution on a 
Customs declaration form affixed to 
each package or container. Such loan, 
donation or exchange must have been 
permanently and accurately recorded by 
the sending institution. Information 
concerning institutional codes may be 
obtained from the Federal Wildlife 
Permit Office, Washington, DC 20240, 
telephone 703/235-2418. 

(4) Any container used to export or re- 
export live wildlife under any permit or 
certificate, except a certificate of 
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exemption, shall have conspicuously 
affixed to it a card issued by the Service 
for reporting undue stress to the wildlife 
contained therein. 

(f) Duration of permits or certificates. 
The duration of permits or certificates 
issued under this section shall be 
designated on the face of the permit or 
certificate, but in no case will export 
permits or re-export certificates be valid 
for longer than 6 months to authorize 
entry at the country of import. 


§ 23.16 Information collection 
requirements. 

The information collection 
requirements contained in § 23.12, 
§ 23.13, § 23.14 and § 23.14 have been 
approved by the Office of Management 
and Budget and assigned clearance 
number 1018-0022. The information is 
being collected to protect wildlife and 
plants listed in Appendices I, II and III 
against over-exploitation through 
international trade. 

(a) Concerning § 23.12, § 23.13 and 
§ 23.14, the information will be used to 
assure that the documents referred to 
therein are valid and related to wildlife 
and plants associated with them, and to 
maintain, report and make available 
pursuant to terms and reporting 


requirements of the Convention 
statistical information about the kinds 
and numbers of wildlife and plants 
imported into and exported and re- 
exported from the United States. 
Response is required to obtain approval 
for the activity. 

(b) Concerning § 23.15,-the 
information will be used to determine 
whether the Director should grant 
permits and certificates for import, 
export and re-export of wildlife and 
plants listed in Appendices I, II and Hl. 
Response is required to obtain approval 
for the activity. 

2. 50 CFR Part 23, Subpart C is 
amended by adding a new paragraph (e) 
to § 23.23 to read as follows: 


§ 23.23 [Amended 

(e) Species in Appendix I to which the 
United States has taken a.reservation 
shall be treated as in Appendix II if 
import, export or re-export involves a 
country not party to the Convention or 
another reserving Party. Species in 
Appendix I to which another Party has 
taken a reservation shall be treated as 
in Appendix I. See § 23.4 of this part for 
information concerning reservations. 
taken by Parties. 


PART 13—[AMENDED] 


3. 50 CFR Part 13, Subpart B, is 
amended by adding a new paragraph 
(b)(4) to § 13.11 to read as follows: 


$13.11 [Amended] 
a * * a = 


2e# 


(4) Convention on International Trade 
in Endangered Species of Wild Fauna 
and Flora (50 CFR Part 23) for export by 
licensees holding valid licenses issued 
under Subpart I of Part 14 of this 
subchapter B of certain species of 
wildlife set forth in Subpart F of Part 23 
of this Subchapter B or re-export of 
wildlife listed in Appendix II or Il of the 
Convention—Designated port offices of 
Law Enforcement from which applicant 
plans to export or re-export wildlife or 
Special Agent in Charge of Law 
Enforcement District in which applicant 
resides (see 50 CFR 10.22 for addresses 
and boundaries of the Law Enforcement 
Districts). 

Dated; July 31, 1985. 

Susan E. Recce, 

Acting Assistant Secretary for Fish and 
Wildlife and Parks. 

[FR Doc. 85-22615 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-55-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ACTION 


information Collection Request Under 
OMB Review 
AGENCY: Action. 


ACTION: Information Collection Request 
Under Review. 


SUMMARY: This notice sets forth certain 


information about an information 
collection proposal by ACTION, the 
national volunteer agency. 


Background 


Under the Paperwork Reduction Act 
(44 U.S.C., Chapter 35), the Office of 
Management and Budget (OMB) reviews 
and acts upon proposals to collect 
information from the public or to impose 
recordkeeping requirements. ACTION 
has submitted the information collection 
proposal descirbed below to OMB. OMB 
and ACTION will consider comments on 
the proposed collection of information 
and recordkeeping requirements. Copies 
of the proposed forms and supporting 
documents {requests for clearance (SF 
83), supporting statment, instructions, 
transmittal letter, and other documents] 
may be obtained from the agency 
clearance officer. 


Information About This Proposed 
Collection 


Agency Clearance Officer—Melvin E. 
Beetle (202) 634-9318 
Agency Address: ACTION, 806 
Connecticut Ave., NW., Washington, 
DC 20525 
Office of ACTION issuing the 
Proposal: Office of Legislative, Public, 
and Intergovernmental Affairs (LPIA). 
Title of Form: Nomination Form for 
“The President's Volunteer Action 
Awards”. 
Type of Request: Reinstatement. 
Frequency of Collection: Annual. 
General Description of Respondents: 
Individuals with Nominations for 
Awards. 


Estimated Number of Annual 
Responses: 2,500. 

Estimated Annual Reporting or 
Disclosure Burden: 2,500 hours. 

Respondent's Obligation to Reply: 
Voluntary. 

Person responsible for OMB Review: 
Bruce Artim, (202)395-7316. 


Dated: September 19, 1985. 
Melvin E. Beetle, 
ACTION Clearance Officer. 
[FR Doc. 85-22794 Filed 9-23-85; 8:45 am] 
BILLING CODE 6050-28-M 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-475-059] 


Pressure Sensitive Plastic Tape From 
Italy; Preliminary Results of 
Administrative Review of Antidumping 
Finding 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 

ACTION: Notice of Preliminary Results of 
Administrative Review of Antidumping 
Finding. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on pressure 
sensitive practice tape from Italy. The 
review covers Manuli Autoadesivi, 
S.p.A., one of 14 known manufacturers 
and/or exporters of Italian pressure 
sensitive plastic tape to the United 
States, and generally consecutive 
periods from February 18, 1977, through 
September 30, 1982. The review 
indicates the existence of dumping 
margins during certain of the periods. 

As a result of the review, the 
Department has preliminarily 
determined to assess dumping duties 
equal to the calculated differences 
between United States price and foreign 
market value on each of the sales during 
the periods. 

Interested parties are invited to 
comment on these preliminary results. 
FOR FURTHER INFORMATION CONTACT: 
Michael J. Heaney, Alfredo 
Montemayor, or G. Leon McNeill, Office 
of Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone (202) 377-3601. 


Federal Register 
Vol. 50, No. 185 


Tuesday, September 24, 1985 


SUPPLEMENTARY INFORMATION: 


Background 


On August 5, 1984, the Department of 
Commerce (“the Department”) 
published in the Federal Register (48 FR 
35686) the final results of its last 
administrative review of the 
antidumping finding on pressure 
sensitive plastic tape from Italy (42 FR 
56110, October 2, 1977) and announced 
its intent to conduct the next 
administrative review. The Department 
has now conducted that review with 
respect to Manuli Autoadesivi, S.p.A. 
The substantive provisions of the 
Antidumping Act of 1921 (‘the 1921 
Act’) and the appropriate Customs 
Service regulations apply to all 
unliquidated entries made prior to 
January 1, 1980. 


Scope of the Review 


Imports covered by the review are 
shipments of pressure sensitive plastic 
tape measuring over 1% inches in width 
and not exceeding 4 mils in thickness, 
currently classifiable under items 
790.5530, 790.5545, and 790.5555 of the 
Tariff Schedules of the United States 
Annotated. 

The review covers one of the 14 
known manufacturers and/or exporters 
of this merchandise to the United States, 
Manuli Autoadesivi, S.p.A., and 
generally consecutive periods from 
February 18, 1977, through September 30, 
1982. Although Manuli requested 
revocation, since it has not had two or 
more years of sales at not less than fair 
value, we are not considering that 
request at this time. 


United States Price 


In calculating United States price the 
Department used either purchase price 
or exporter’s sales price (“ESP”), both as 
defined in section 772 of the Tariff Act 
of 1930 (“the Tariff Act"), and sections 
203 and 204 of the 1921 Act, as 
appropriate. Purchase price and ESP 
calculations were based on the c.i.f. 
duty paid, packed or c.i.f. delivered, 
packed price to the first unrelated 
purchasers in the United States. Where 
applicable, we made deductions for 
ocean freight, U.S. and foreign brokerage 
fees, U.S. and foreign inland freight, U.S. 
and foreign insurance, U.S. customs 
duties, handling fees, discounts, credit 
expenses, commissions to unrelated 
parties, and the U.S. subsidiary's selling 
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expenses. No other adjustments were 
claimed or allowed. 


Foreign Market Value 


In calculating foreign market value the 
Department used home market price as 
defined in section 773 of the Tariff Act, 
or section 205 of the 1921 Act, as 
appropriate, since sufficient quantities 
of such or similar merchandise were 
sold in the home market to provide a 
basis for comparison. Home market 
price was based on the packed, 
delivered price with adjustments, where 
applicable, for foreign inland freight, 
insurance, credit expenses and, it ESP 
calculations, for indirect selling 
expenses to offset U.S. selling expenses 
and commissions. 

We disallowed Manuli’s claim for a 
level-of-trade adjustment because we 
found that only one level-of-trade 
existed in the home market which was 
the same level of trade that existed in 
the U.S. market. 

We disallowed claimed adjustments 
for differences in the physical 
characteristics of the merchandise, due 
to inadequate quantification. No other 
adjustments were claimed of allowed. 


Preliminary Results of the Review 


As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine that 
the following margins exists for Manuli: 


02/18/77 to 03/31/78.. 
04/01/78 to 03/31/79... 
04/01/79 to 10/20/79... 
10/01/80 to 09/30/81... 
10/01/81 to 09/30/82 


Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the - 
date of publication. The Department will 
publish the final results of the 
administrative review including the 
results of its analysis of any such 
comments or hearing. 

The Department shall determine, and 
the Customs Service shall assess, 
dumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 


value may vary from the percentage 
stated above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Further, because the most recent 
margin is less than 0.50 percent and, 
therefore, de minimis for cash deposit 
purposes, the Department shall not 
require a cash deposit of estimated 
antidumping duties, as provided by 
§ 353.48(b) of the Commerce Regulations 
on future entries of pressure sensitive 
plastic tape manufactured by Manuli or 
on shipments from a new exporter not 
covered in this or a prior review, whose 
first shipment occurred after September 
30, 1982, and who is unrelated to any 
reviewed firm. This deposit requirement 
and waiver are affective for shipments 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
the publication of the final results of this 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)), 
and § 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

September 17, 1985. 

Gibert B. Kaplan, 

Acting Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 85-22750 Filed 9-23-85; 8:45 am] 
BILLING CODE 3510-DS-M 


Semiconductor Technical Advisory 
Committee; Partially Closed Meeting 


Summary: The Semiconductor 
Technical Advisory Committee was 
initially established on January 3, 1973, 
and rechartered on January 5, 1984 in 
accordance with the Export 
Administration Act of 1979 and the 
Federal Advisory Committee Act. 

Time and place: October 24, 1985 at 
9:30 a.m., Herbert C. Hoover Building, 
Room 5230, 14th Street and Constitution 
Ave., NW., Washington, DC. 


AGENDA 


General Session 


1. Opening remarks by the Chairman. 

2. Presentation of papers or comments by 
the public. 

3. Discussion of approaches to decontrol of 
non-critical items. 

4. Annual report inputs from 
Subcommittees. 

5. Nominating Committee report. 

6. Election of Committee chairman. 

7. Old Committee business. 

8. New Committee business. 

9. Action items underway. 

10. Action items due at next meeting. 


Executive Session 

11. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM control 
program and strategic criteria related thereto. 

Public Participation: The General 
Session will be open to the public and a 
limited number of seats will be 
available. To the extent time permits 
members of the public may present oral 
statements to the Committee. Written 
statements may be submitted at any 
time before or after the meeting. 

Supplementary information: A Notice 
of Determination to close meetings or 
portions of meetings of the Committee to 
the public on the basis of 5 U.S.C. 
552b({c)(1) was approved on February 6, 
1984, in accordance with the Federal 
Advisory Committee Act. A copy of the 
Notice is available for public inspection 
and copying in the Central Reference 
and Records Inspection Facility, Room 
6628, U.S. Department of Commerce, 
telephone: 202-377-4217. For further 
information or copies of the minutes call 
Margaret A. Cornejo on 202-377-2583. 


Date: September 19, 1985. 
Milton M. Baltas, 
Director of Technical Programs Office of 
Export Administration. 
[FR Doc. 85-22802 Filed 9-23-85; 8:45 a.m.] 
BILLING CODE 3510-DT-™ 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Requesting Public Comment on 
Bilateral Textile Consultations With the 
Government of Malaysia To Review 
Trade in Categories 634, 635 and 645/ 
646 


September 19, 1985. 

On August 30, 1985, the Government 
of the United States requested 
consultations with the Government of 
Malaysia with respect to Categories 634 
(men’s and boys’ other coats of man- 
made fibers), 635 (women's, girls’, and 
infants’ coats of man-made fibers) and 
645/646 (man-made fiber sweaters). This 
request was made on the basis of the 
agreement between the Governments of 
the United States and Malaysia relating 
to trade in cotton, wool, and man-made 
fiber textile products, effected by 
exchange of notes dated July 1 and July 
11, 1985. The agreement provides for 
consultations when the orderly 
development of trade between the two 
countries may be impeded by imports 
due to market disruption, or the thréat 
thereof. 





The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations between the two 
governments, CITA, pursuant to the 
agreement, may establish prorated 
specific limits of 14,524 dozen (Category 
634), 10,615 dozen (Category 635) and 
14,334 dozen (Category 645/646) for the 
entry and withdrawal from warehouse 
for consumption of textile products, 
produced or manufactured in Malaysia 
and exported during the period 
beginning on November 28, 1985 and 
extending through December 31, 1985. 

The Government of the United States 
has decided, pending agreement on a \ 
mutually satisfactory solution 
concerning this category, to control 
imports during the ninety-day 
consultation period (August 30, 1985 
through November 27, 1985) at levels of 
45,477 dozen (Category 634), 33,236 
dozen (Category 635) and 44,883 dozen 
(Category 645/646). In the event the 
limits established for the ninety-day 
period are exceeded, such excess 
amounts, if allowed to enter, may be 
charged to the levels established during 
the subsequent restraint period. 

Summary market statements for each 
of these categories follow this notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 634, 635 and 
645/646 is invited to submit such 
comments or information in ten copies 
to Mr. Walter C. Lenahan, Chairman, 
Committee for the Implementation of 
Texiile Agreements, International Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230. 
Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, D.C., and may be obtained 
upon written request. 


Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 


The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute “a foreign 


affairs function of the United States.” 
Walter C. Lenahan, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


Malaysia—Market Statement 


Category 634—Men's and Boys’ Man-made 
Fiber Other Coats (MB MMF Other Coats) 


August 1985 
Summary and Conclusion 


Category 634 imports from Malaysia 
increased six fold during the year ending June 
1985 to 138,474 dozens from 19,742 dozens 
during the previous twelve months. MB MMF 
other coat imports during the ist six months 
of 1985 along, at 69,986 dozens, equaled 84 
percent of the total amount of Category 634 
imported from that country in all of 1984. In 
addition, Malaysia accounted for 28 percent 
of the growth in total Category 634 imports 
from all sources in 1984. 

This is a sharp and substantial increase in 
imports which, if continued, creates a real 
risk of market disruption. 


U.S. Production 


In contrast to the growth in imports, 
Category 634 domestic production has 
trended downward since 1980. It declined 17 
percent since 1980 to 4,595,000 dozens in 1984. 


Imports 


Imports have not only captured all of the 
growth in the U.S. Category 634 market, but 
have also displaced domestic production. 
During 1980-1984, imports increased by over 
1,320,000 dozens, offsetting a 945,000 dozens 
decline in domestic production while 
additionally capturing a 375,000 increase in 
the U.S. Category 634 market. 

In the five years ending in 1984, the import- 
to-production ratio doubled, rising from 37.5 
percent in 1980 to 74.0 percent in 1984. 


U.S. Market and Domestic Producers’ Share 


The U.S. Market for Category 634 coats, at 
7,994,000 dozens, was 1 percent below the 
1980-1984 annual average of 8,113,000 dozens. 
The market did fluctuate somewhat during 
this period, but regardless of whether the 
market was expanding or contracting, 
domestic producers continually lost market 
share. In 1980, U.S. producer supplied 73 
percent of the market, but by 1984 their share 
was reduced to 57 percent. 


Import Value and Domestic Producers Price 


Forty-three percent of the Category 634 
imports from Malaysia are woven coats 
entered under TSUSA No. 379.9530 and 29 
percent are knit jogging jackets under TSUSA 
No. 379.2315. These garments are imported at 
landed, duty-paid values below the domestic 
producers price for comparable garments. 


Category 635—Women’s Girls’ and Infants’ 
Man-made Fiber Coats (WGI MMF Coats) 


Summary and Conclusions 


Category 635 imports from Malaysia more 
than doubled in 1984, increasing to 64,875 
dozens from 29,041 dozens in 1983. Imports 
for the first half of 1985 at 51,020 dozens, are 
triple the 13,588 dozens entered during the 1st 
six months of 1984. This is a sharp and 
substantial increase in imports which, if 
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continued, creates a real risk of market 
disruption. 


Imports 


Category 635 imports have'increased by 1.5 
million dozens, rising from 2,414,000 dozens 
in 1980 to 3,909,000 dozens in 1984. Despite 
some increase in domestic production thru 
1983, the import-to-production ratio increased 
to 63.4 percent in the latter year from 57.3 
percent in 1980. The high level of imports 
resulted in a contraction in domestic 
production, pushing the import-to-production 
ratio to 84.4 percent in 1984. 


U.S. Production 


Domestic production peaked at 5,793,000 
dozens in 1983 and then plummeted to 
4,632,000 dozens in 1984. Imports nearly 
equaled domestic production in the latter 
year. 


U.S. Market and Domestic Producers Share 


Despite a generally expanding market, the 
domestic producers’ market share has been 
declining. The U.S. Category 635 market 
increased by 2.8 million dozens between 1980 
and 1983 but the domestic producers’ share 
declined from 64 percent in 1980 to 61 percent 
in 1983. Imports increased further in 1984, but 
the market softened to 8,541,000 dozens, 
forcing a contraction in U.S. output and a 
lessor 54 percent market share for domestic 
producers. 


Import Values and Domestic Produces Price 


Two thirds of the Category 635 imports 
from Malaysia are knit athletic jackets 
entered under TSUSA Nos. 383.8110—not 
ornamented and 383.1909—ornamented. 
These coats are entered at landed, duty-paid 
value below the domestic produces’ price for 
comparable garments. 


Categories 645/646—Man-Made Fiber 
Sweaters 


Summary and Conclusions 


Man-made fiber sweater imports from 
Malaysia increased from 9,441 dozens in 1983 
to 118,813 dozens in 1984. Malaysia 
accounted for half of the growth in man-made 
fiber sweater imports from all sources in the 
latter year. During the year ending June 1985, 
these imports reached 128,557 dozens 
compared with 38,547 dozens in the previous 
twelve months. This increase in imports from 
Malaysia was sharp and substantial, further 
disrupting a market already severly affected 
by imports. 

U.S. Imports 


Imports have made greater inroads into the 
U.S. sweater market than in any other 
category grouping. Total sweater imports, 
encompassing all fibers, increased by nearly 
5 million dozens in 1984 to 21, 314,000 dozens. 
This was nearly two times 1984 domestic 
sweater production levels. In 1984, the 
import-to-production ratio was 186 percent. 

Man-made fiber sweaters accounted for 
about half of the sweater import total. 
Imports of Categories 645/646 sweaters 
increased by 2,846,000 dozens from 1979 to 
1983, an increase equal to 40 percent of U.S. 
1984 man-made fiber sweater production. 
Imports increased by an additional 200,000 
dozens in 1984 reaching 10,976,000 dozens, a 
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level more than 50 percent above domestic 
production. 

In addition, U.S. man-made fiber‘sweater 
producers are being adversely affected by 
imports of sweaters of polyester and acrylic 
blended with chief weight and chief value 
non-MFA fibers such as ramie. It is estimated 
that total non-MFA fiber sweater imports 
were 5,626,788 dozens in 1984. Further, during 
the first half of 1985, these imports reached 
3,387,310 dozens. 


U.S. Production 


Man-made fiber sweater production 
averaged 7,413,000 dozens annually during 
1979-1983. There was no growth in the 
industry during this period despite a growing 
market. Production in 1984, at 7,192,000 
dozens, was below the five-year average. 


U.S. Market 


The U.S. market increased by 2.9 million 
dozen during 1979—1984, matching the import 
increase during this period. As a result, the 
domestic producers’ share of this market 
declined from 48 percent in 1979 to 40 percent 
in 1984. 


Import-to-Production Ratio 


The import-to-production ratio was 148.9 
percent in 1983 compared to 107.5 percent in 
1979. For every seven man-made fiber 
sweaters produced in the United States in 
1983 nearly eleven were imported. The 1984. 
ratio rose to 152.6 percent. This does not 
include imports of non-MFA sweaters. 


Import Values and Domestic Producers’ Price 


Over two-thirds of the Categories 645/646 
imports from Malaysia entered under TSUSA 
No. 383.8073—women's and girls’ non- 
ornamented sweaters. These garments are 
entered at landed, duty-paid values below 
the U.S. producers price for comparable 
garments. 


Committee for the Implementation of Textile 
Agreements 


September 19, 1985. 


Commissioner of Customs, 
Department of the Treasury, 
Washington, D.C. 20229 

Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as extended on December 15, 1977 and 
December 22, 1981; pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement, effected by exchange of notes 
dated July 1 and July 11, 1985, between the 
Governments of the United States and 
Malaysia; and in accordance with the 
provisons of Executive Order 11651 of March 
3, 1972, as amended, you are directed to 
prohibit, effective on September 25, 1985, 
entry into the United States for consumption 
and withdrawal from warehouse for 
consumption of textile products in Categories 
634, 635, and 645/646, produced or 
manufactured in Malaysia and exported 
during the ninety-day period which began on 
August 30 and extends through November 27, 
1985, in excess of thé following restraint 
levels: 


oe ears 

Textile products in Categories 634, 635, and 
645/646 which have been exported to the 
United States prior to August 30, 1985 shall 
not be subject to this directive. 

Textile products in Categories 634, 635, and 
645/646 which have been released from the 
custody of the U.S. Customs Service under 
the provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13, 1982 (47 
FR 55709), as amended on April 7, 1983 (48 FR 
15175), May 3, 1983 (48 FR 19924), December 
14, 1983 (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 28754), 
November 9, 1984 (49 FR 44782), and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1985). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553 (a}{1). 

Sincerely, 
Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 85-22749 Filed 9-23-85; 8:45 am] 


BILLING CODE 3510-DR-M 


Adjusting the Restraint Limit for 
Cotton, Wool and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Mauritius; Correction 


September 19, 1985. 

On September 13, 1985 a notice was 
published in the Federal Register (50 FR 
37396), which announced reduction in 
the import restraint limit established for 
the knitwear group in Categories 345, 
438, 445, 446, 645 and 646, produced or 
manufactured in Mauritius and exported 
during the twelve-month period which 
began on October 1, 1984 and extends 
through September 30, 1985. In the letter 
to the Commissioner of Customs which 
followed that notice paragraph two 
should be corrected to read as follows: 


Effective on September 16, 1985, the 
directive of June 12, 1985 is hereby further 
amended to include an adjusted restraint 
limit of 106,950 dozen ' for cotton, wool and 


man-made fiber textile products in Categories 
345, 438, 445, 446, 645 and 646, as a group. 
Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 85-22747 Filed 9-23-85; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjusting the Restraint Limit for 


September 19, 1985 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on September 
25, 1985. For further information contact 
Ross Arnold, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 


Background 


On February 1, 1985 a notice was 
published in the Federal Register (50 FR 
4720) announcing that, under the terms 
of the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement, effected 
by exchange of notes dated December 1, 
1982, as amended, between the 
Governments of the United States and 
the Republic of Korea, the United States 
Government had decided to convert to a 
specific limit of 740,427 pounds the level 
for cotton vests in Category 359 pt. (only 
TSUSA, numbers 379.0258, 379.0654, 
379.3949, 379.5700, 379.5820, 383.0648, 
383.0652, 383.4200 and 383.4320), 
produced or manufactured in Korea and 
exported during 1985. A review of the 
import data has determined that 
merchandise in this category, exported 
during 1984, exceeded the 1984 level of 
722,368 pounds by 946,523 pounds. In the 
letter to the Commissioner of Customs 
that follows this notice the CITA 
Chairman directs that 946,523 pounds be 
charged to the 1985 limit for Category 
359 pt. This charge will fill and exceed 
that limit by 206,096 pounds, plus the 
1985 export charges through the 
embargo date. Charges through August 
23, 1985 were 446,776 pounds. 

Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
September 19, 1985. 


Commissioner of Customs, 
Department of the Treasury, 
Washington, D.C. 20229. 





Dear Mr. Commissioner: To facilitate 
implementation of the Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement, 
effected by exchange of notes dated 
December 1, 1982, as amended, between the 
Governments of the United States and the 
Republic of Korea, I request that, effective on 
September 25, 1985, you charge 946,523 
pounds to the restraint limit established in 
the directive of January 29, 1985 for cotton 
textile products in Category 359 pt.' produced 
or manufactured in the Republic of Korea and 
exported during 1985. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 

Sincerely, 
Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
{FR Doc. 85-22748 Filed 9-23-85; 8:45 am] 


BILLING CODE 3510-DR-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Organization of the Joint Chiefs of 
Staff; Joint Strategic Target Planning 
Staff (JSTPS), Scientific Advisory 
Group; Closed Meeting. 


AGENCY: Joint Strategic Target Planning 
Staff, Department of Defense. 


ACTION: Notice of closed meeting. 


sumMaARY: The Director, Joint Strategic 
Target Planning Staff has scheduled a 
closed meeting of the Scientific 
Advisory Group. 

DATE: The meeting will be held on 
October 29 and 30, 1985. 


ADDRESS: The meeting will be held at 
Offutt AFB, Nebraska. 


FOR FURTHER INFORMATION CONTACT: 
The Joint Strategic Target Planning 
Staff, Scientific Advisory Group, Offutt 
AFB, Nebraska 68113. 


SUPPLEMENTARY INFORMATION: The 
purpose of the meeting is to discuss 
strategic issues which relate to the 
development of the Single Integrated 
Operational Plan (SIOP). Full 
development of the topics will require 
discussion of information classified TOP 
SECRET in accordance with Executive 
Order 12356, April 2, 1982. Access to this 
information must be gtrictly limited to 
personnel having réquisite security 
clearances and specified need-to-know. 
Unauthorized disclosure of the 
information to be discussed at the SAG 


‘In Category 359, only TSUSA numbers (379.0258, 
379.0654, 379.3949, 379.5700, 379.5820, 383.0648, 
383.0652, 383.4200 and 383.4320). 


meeting could have exceptionally grave 
impact upon national defense. 
Accordingly, the meeting will be closed 
in accordance with 5 U.S.C. 552 B(c)(1). 
Linda M. Lawson, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

September 19, 1985. 

[FR Doc. 85-22804 Filed 9-23-85; 8:45 am] 
BILLING CODE 3810-01-M 


Corps of Engineers, Department of 
the Army 


intent To Prepare a Draft 
Environmental Impact Statement for 
the Proposed New Port Island in 
Hampton Roads, VA 


AGENCY: Army Corps of Engineers, 
DOD. 

ACTION: Notice of Intent to prepare a 
Draft Environmental Impact Statement. 


SUMMARY: 

1. Proposed Action: The City of 
Newport News proposes to construct a 
400 acre artificial island in the vicinity 
of the Newport News Bar in Hampton 
Roads, Virginia. The island will be 


constructed out of dredged material to 


be obtained from the proposed 
deepening of the Norfolk Harbor Federal 
project channels from 45 feet to 55 feet. 
The island would serve as an additional 
marine terminal and possibly asa site 
for a regional sports area. The project 
will displace over 400 acres of 
subaqueous bottom and open water 
habitat and is in an area of productive 
shellfish beds. 

2. Alternatives: Alternatives which 
will be investigated include, but will not 
be limited to upland sites, alternative 
island shapes, and sites, and no project. 

3. Scoping Process: Informal pre- 
application scoping meetings were held 
with State and Federal agencies in 
November 1982 and in September 1985. 
Significant issues which have already 
been identified include impacts on 
benthic resources, impacts to water 
current patterns, salinitiy, sediment 
transport and cumulative impacts of the 
project in conjunction with other 
planned and active projects in Hampton 
Roads such as the harbor deepening 
project, I-664 Bridge tunnel complex and 
the Newport News Shipbuilding and Dry 
Dock North Yard Expansion project. A 
public notice requesting scoping 
comments will be published in the near 
future. 

4. Public Meetings: A public scoping 
meeting is scheduled for October 15, 
1985. The location and time will be 
announced in the public notice 
mentioned above. 
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5. Draft Environmental Impact 
Statement Availability: It is estimated 
that the Draft Environmental Impact 
Statement will be available to the public 
for review and comments in the Fall of 
1986. 

Address: Questions about the 
proposed action and Draft 
Environmental Impact Statement can be 
answered by Julie Samuel, U.S. Army 
Corps of Engineers District, Norfolk, 803 
Front Street, Norfolk, Virginia 23510- 
1096 (804) 441-3792 commercial, and 
827-3792 FTS. 

Dated: September 17, 1985. 

Claude D. Boyd III, 

Colonel, Corps of Engineers, District 
Engineer. 

[FR Doc. 85-22803 Filed 9-23-85; 8:45 am] 
BILLING CODE 3710-EN-M 


Department of the Army 


Board of Visitors, United States 
Military Academy; Open Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following meeting. 


Name of Committee: Board of Visitors, 
United States Military Academy. 

Date of Meeting: 3-5 November 1985. 

Place of Meeting: West Point, New York 
(Eisenhower Hall). 

Time of Meeting; 1:30 p.m. 

Proposed Agenda: Discussion of the 
following items: Attrition Update, Project 
Proteus, BOV Assistance in Minority 
Recruiting, Review of proposed changes to 
BOV and USMA Governance, and 
Conclusions and Recommendations for 
inclusion in the Annual Board of Visitors 
Report. 


All proceedings are open. For further 
information contact Colonel D. P. Tillar, 
Jr., United States Military Academy, 
West Point, New York 10996-5000. 

For the Board of Visitors: 

D.P. Tillar, Jr., 

Executive Secretary, USMA Board of Visitors. 
[FR Doc. 85-22758 Filed 9-23-85; 8:45 am] 
BILLING CODE 3710-08-M 


Change in Armed Guard Surveillance 
Service 


AGENCY: Department of Army, Military 
Traffic Management Command, DOD. 
ACTION: Notice of Revision to Armed 
Guard Surveillance Service Definition 
and Requirements. 


SUMMARY: Effective October 15, 1985, all 
carriers providing Armed Guard 
Surveillance Service (AGS) in the 
transportation of certain sensitive 
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Department of Defense shipments must 
provide in their Uniform Tender of Rates 
and/or Charges for Transportation 
Services (Optional Form 280) a revised 
definition for AGS. The revised 
definition contains specific requirements 
for providing AGS, to include armed 
guard responsibilities, driver training 
and weapons familiarization. Qualified 
carriers must submit a new tender or 
amend their existing tenders containing 
the revised AGS definition by the 
effective date in order to be considered 
for shipments requiring AGS. Tenders 
should be submitted to: Headquarters, 
Military Traffic Management Command, 
ATTN: MT-INNT, 5611 Columbia Pike, 
Falls Church, VA 22041-5050. 

Copies of the revised AGS definition 
may be obtained by writing to same, or 
by calling Betty Yanowsky at (202) 756— 
1356 or Allen Kirby at (202) 756-1149. 
John O. Roach I, 

Army Liaison Officer with the Federal 
Register. 

[FR Doc. 85-22757 Filed 9-23-85; 8:45 a.m.]} 
BILLING CODE 3710-08-M 


Department of the Navy 


intent To Prepare a Supplement to the 
Environmental impact Statement for a 
Fleet Ballistic Missile Naval Submarine 
Support Base, Kings Bay, GA 


Pursuant to the regulations 
implementing the procedural provisions 
of the National Environmental Policy 
Act (NEPA) (Title 40 CFR) and the 
requirements of Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, the Officer in Charge of 
Construction (OICC), TRIDENT, 
announces the Navy's intent to prepare 
a Supplement to the Final 
Environmental Impact Statement for 
Preferred Alternative Location for a 
Fleet Ballistic Missile Submarine 
Support Base, Kings Bay, Georgia. 

Completed in August 1977, Draft and 
Final Environmental Impact Statements 
(EIS’s) described the environmental 
impacts of locating one tender-based 
submarine squadron at Kings Bay. 

Soon thereafter, Kings Bay was 
selected by the Navy as the eastcoast 
base for one TRIDENT submarine 
squadron. This proposal covered ashore- 
based facilities development including 
strategic and defensive weapons storage 
and transfer, refit industrial support, 
crew training, waterfront support, 
administrative and personnel support, 
on-base housing, and waterfront 
facilities renovation. The OICC 
TRIDENT prepared a supplement to the 
EIS in August 1980 to address the 
development of ashore-based facilities. 


Construction dredging plans and 
configurations for the TRIDENT 
development were addressed at that 
time. 

A portion of the North River extends 
within the boundary of Naval 
Submarine Base, Kings Bay, near 
sensitive weapons storage and 
operation facilities. The Navy proposes 
to close that portion of the North River 
within the boundary of the base to 
provide necessary security to those 
facilities. The Navy intends to document 
its evaluation of environmetal impacts 
associated with the proposed action by 
the preparation of the Supplemental EIS. 
This document will update the Final EIS 
and supplementary documents to 
incorporate the expanded scope of 
additional security requirements. 

The OICC TRIDENT has retained an 
unaffiliated consulting firm to prepare 
the supplemental environmental 
statement. During preparation, 
characteristics of the existing 
environment will be documented. The 
potential environmental effects of each 
of several alternatives and the No- 
Action alternative will be addressed. In 
addition, potential cumulative effects 
resulting from the proposed action will 
be evaluated. Comments regarding this 
evaluation will be sought during the EIS 
process from interested local, state, and 
federal governmental agencies during 
preparation. Written comment is 
requested before 5 September 1985. 

Questions and comments regarding 
this notice may be addressed to: Officer 
in Charge of Construction, TRIDENT, 
Attention: Code 09XE3, 293 Point Peter 
Road, St. Marys, Georgia 31558, (912) 
673-2304. 


Dated: September 18, 1985. 
William F. Roos, Jr., 
LT, JAGC, USNR, Federal Register Liaison 
Officer. 
[FR Doc. 85-22731 Filed 9-23-85; 8:45 am] 
BILLING CODE 3810-AE-M 


intent To Prepare a Draft 
Environmental Impact Statement for 
the Establishment of Two Military 
Operating (Airspace) Areas in Eastern 
North Carolina 


Pursuant to section 102(2)(C) of the 
National Environmental Policy Act 
(NEPA) of 1969 and the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500), the Department of 
Defense (DOD), U.S. Marine Corps is 
preparing a Draft Environmental Impact 
Statement (DEIS) for the establishment 
of two Military Operating (Airspace) 
Areas (MOAs) designated as Cherry 1 
and Core in Eastern North Carolina. 


The Cherry 1 MOA is approximately 
20 by 30 miles in area and is situated 
over portions of Beaufort, Craven, Hyde, 
Pamlico and Washington Counties of 
North Carolina. 

The Core MOA is approximately 4 by 
30 miles in area and is situated over a 
portion of North Carolina’s outer banks 
known as the Cape Lookout National 
Seashore (managed by the National 
Park Service). The area also extends 
approximately 2 miles east over the 
Atlantic Ocean. 

Air operations within the proposed 
Cherry 1 MOA will encompass a series 
of training activites including Lew 
Altitude Training (LAT), Air Combat 
Maneuvering (ACM), Evasive 
Maneuvering (EVM) and low-altitude 
intercepting of existing bombing targets 
located east of the Cherry 1 MOA within 
an adjacent existing Restricted Area, 
R5306A. 

The Core MOA will connect existing 
Restricted Area R5306A (located inland) 
with an existing offshore Warning Area, 
W-122. Primary aircraft training activity 
associated with this proposed MOA will 
be low-altitude sea-to-land bombing 
missions intercepting existing bombing 
targets located at R5306A. 

Certain training operations within the 
proposed MOAs will require flight at 
altitudes as low as 100 feet and as high 
as 18,000 feet and at speeds as high as 
420 knots (subsonic). The MOAs will be 
jointly used by the Marine Corps, Navy 
and Air Force; however, the primary 
user will be the Second Marine Aircreft 
Wing (MAW) located at Marine Corps 
Air Station (MCAS) Cherry Point, North 
Carolina, MAW operations will 
comprise roughly 70 percent of total 
MOA usage. The primary aircraft type 
utilizing the MOAs will be the AV-8B 
Harrier. Operations could normally 
begin at 7:30 a.m. and end at 11:00 p.m. 
Monday through Friday. Occasional 
weekend operations would also be 
required. Approximate combined hours 
of daily utilization are 13.5 with the 
Cherry 1 MOA and 9.5 with the Core 
MOA. 

The purpose of the proposed action is 
to provide sufficient training flexibility 
and ensure operational readiness of 
Department of Defense air crews. 

Scoping for this DEIS was initiated in 
November 1984 and has included notice 
to potentially affected entities, a series 
of meetings/conferences and an 
exchange of correspondence. The 
Marine Corps is confident that all 
interested parties have commented on 
the proposal; however, to ensure that all 
are in fact included, further comments 
should be addressed to: Atlantic 
Division, Naval Facilities, Engineering 
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Command, Norfolk, VA 23511-6287, 
Attn: Mr. Hank Eacho, Code 2932E3. 

To ensure that additional comments 
are considered they should be received 
not later than three (3) weeks after the 
publication of this notice in the Federal 
Register. 

When the Draft EIS is completed, a 
public notice of its availability will be 
announced in order that the public and 
Federal, State, and local agencies may 
review and comment on the document. 
A final EIS will be prepared to respond 
to the review comments. 

The establishment of the Cherry 1 and 
Core MOAs will require approval from 
the U.S. Department of Transportation, 
Federal Aviation Administration (FAA) 
in accordance with FAA Handbook 
7400.2C. FAA approval will not occur 
until the environmental process is 
complete and the Secretary of the Navy 
or his representative releases a Public 
Record of the Decision. 

Dated: September 17, 1985. 

William F. Roos, Jr., 

Lieutenant, JAGC, USNR, Federal Register 
Liaison Officer. 

[FR Doc. 85-22732 Filed 9-23-85; 8:45 am] 
BILLING CODE 3810-AE-M 


National Environmental Policy Act 
Record of Decision To Proceed With 
Agricultural Activities Associated With 
the Development of the Guayule 
Natural Rubber Demonstration 


Program 


Pursuant to section 102(2)(C) of the 
National Environmental Policy Act 
(NEPA) of 1969 and the Council on 
Environmental Quality Regulations (40 
CFR Part 1500), the U.S. Navy 
announces its decision to proceed with 
agricultural activities associated with 
the development of the Guayule Natural 
Rubber Demonstration Program, 
specifically to develop as a 
demonstration project up to a 1000 acre 
site located adjacent to the town of 
Sacaton, Arizona. 

The Navy reviewed several 
alternative sites and agricultural 
practices to identify these sites and 
practices best suited to guayule 
agricultural operations. These included: 
evaluation of the selected site as well as 
two alternative sites, one located about 
7 miles west of Sacaton and a second 
located about 13 miles northwest at 
Circle Farms. The preferred site had the 
advantage of a developed source of 
irrigation water and was located near 
existing greenhouses and farm 
equipment maintenance garages. 

Agricultural practices included 
reviews of irrigation, planting and 
harvesting techniques. It was found that 


overhead spray irrigation of 
transplanted seedlings was best suited 
to the area and crop. Harvesting is to 
consist of complete plant removal (leaf, 
stem and root) at the end of a three year 
growth cycle. 

Socio-economic factors were 
evaluated as well as potential impacts 
to surface and groundwater, air quality 
and land use. No significant short of 
long term impacts were identified as a 
result of the proposed project. No 
mitigation techniques or monitor 
programs have been identified as 
required for completion of this one year 
research and development/ 
demonstration effort. 

Dated: September 18, 1985, 

William F. Roos, Jr., 

Lt, JAGC, USNR, Federal Register Liaison 
Officer. 

[FR Doc. 85-22733 Filed 9-23-85; 8:45 am] 
BILLING CODE 3810-AE-M 


Chief of Naval Operations Executive 
Panel Advisory Committee, National 
Energy Security Policy Task Force; 
Rescheduling of Closed Meeting 


Notice was given August 26, 1985, at 
50 FR 34539 of a meeting of the Chief of 
Naval Operations Executive Panel 
Advisory Committee, National Energy 
Security Policy Task Force of October 1- 
2, 1985, from 9 a.m. to 5 p.m. each day. 
The dates and times for the meeting 
have been changed to October 9-10, 
1985, from 9 a.m. to 5 p.m. All other 
information in the previous notice 
remains effective. 

For further information on this 
meeting contact Lieutenant Thomas E. 
Arnold, Executive Secretary of the Chief 
of Naval Operations Executive Panel 
Advisory Committee, telephone (703) 
756-1205. 


Dated: September 18, 1985. 
William F. Roos, Jr., 
Lieutenant, JAGC, U.S. Naval Reserve, 
Federal Register Liaison Officer. 
[FR Doc. 85-22729 Filed 9-23-85; 8:45 am] 
BILLING CODE 3810-AE-M 


Chief of Naval Operations Executive 
Panel Advisory Committee; Closed 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app.), notice is hereby given that 
the Chief of Naval Operations (CNO) 
Executive Panel Advisory Committee 
will meet October 30-31, 1985, from 9 
a.m. to 5 p.m. each day, at 4401 Ford 
Avenue, Alexandria, Virginia. All 
sessions will be closed to the public. 
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The purpose of this meeting is to 
review maritime issues as they impact 
national security policy and 
requirements. The entire agenda for the 
meeting will consist of discussions of 
key issues related to national security 
policy and related intelligence. These 
matters constitute classified information 
that is specifically authorized by 
Executive order to be kept secret in the 
interest of national defense and is, in 
fact, properly classified pursuant to such 
Executive order. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public interest requires 
that all sessions of the meeting be 
closed to the public because they will be 
concerned with matters listed in section 
552b(c)(1) of title 5, United States Code: 

For further information concerning 
this meeting, contact Lieutenant Thomas 
E. Arnold, Executive Secretary of the 
CNO Executive Panel Advisory 
Committee, 4401 Ford Avenue, Room 
928, Alexandria, Virginia 22302-0268. 
Phone (703) 756-1205. 

Dated: September 17, 1985. 

William F. Roos, Jr., 

Lieutenant, JAGC, U.S. Naval Reserve, 
Federal Register Liaison Officer. 

[FR Doc. 85-22730 Filed 9-23-85; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 
Office of Postsecondary Education 


Cooperative Education Program 


AGENCY: Department of Education. 


ACTION: Application Notice for New and 
Noncompeting Continuation Awards 
under the Cooperative Education 
Program for Fiscal Year 1986. 


sumMaARY: Applications are invited for 
new awards for administration, 
demonstration, and training projects and 
for noncompeting continuation awards 
for administration and training projects 
under the Cooperative Education 
Program for fiscal year 1986. Current 
grantees that have at least one 
remaining year of an approved project 
period are eligible to apply for a 
noncompeting award for continuation of 
their projects under the Cooperative 
Education Program. Applications are not 
invited for new research projects under 
this program for fiscal year 1986. 
Authority for this program is 


‘contained under Title VIII of the Higher 


Education Act of 1965, as amended. 
(20 U.S.C. 1133-1133b) 


The Cooperative Education Program 
provides Federal financial assistance to 
institutions of higher education to 
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enable them to initiate, improve or 
expand their own cooperative education 
programs. Cooperative education 
programs at institutions of higher 
education provide students with the 
opportunity to earn funds for continuing 
and completing their education while 
giving them work experiences related to 
their academic or career objectives. The 
Program also provides assistance to 
institutions of higher education and 
public or private nonprofit organizations 
to conduct training projects for the 
purpose of improving cooperative 
education. 


Closing Date for Transmittal of 
Applications 


(1) Applications for new awards must 
be mailed or hand delivered on or 
before January 10, 1986. 

(2) To be assured of consideration for 
funding, applicants for noncompeting 
continuation awards should mail or 
hand deliver their applications on or 
before February 10, 1986. If an 
application is late, the Department of 
Education may lack sufficient time to 
review it with other applications for 
noncompeting continuation awards and 
may decline to accept it. 


Applications Delivered by Mail 


Applications sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.055A (for administration 
projects), 84.055B (for new 
demonstration projects), and 84.055D 
(for training projects), 400 Maryland 
Avenue, SW, Washington, DC 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) A mail receipt that is 
not dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first-class mail. 
Each late applicant for a new award will 


be notified that its application will not 
be considered. 


Applications Delivered by Hand 


Applications that are hand delivered 
must be taken to the U.S. Department of 
Education, Application Control Center, 
Room 3633, Regional Office Building #3, 
7th & D Streets, SW, Washington, DC. 

The Application Contro] Center will 
accept hand-delivered applications 
between 8:00 a.m. and 4:30 p.m. 
(Washington, DC time) daily, except 
Saturdays, Sundays, and Federal 
holidays. New applications that are 
hand delivered will not be accepted by 
the Application Control Center _ 4:30 
p.m. on the closing date. 


Program Information 


Regulations for the Cooperative 
Education Program are published in 34 
CFR Parts 631, 632, 633 and 635. 
Applicants should be guided by the 
requirements of the regulations in 
developing their applications. 

Applicants for new grants are 
encouraged to be specific in their 
responses to the selection criteria, 
inasmuch as the Secretary, in 
accordance with 34 CFR 631.32, will not 
give further consideration for funding to 
any application that receives an average 
score of 50 points or less. <2 

Administration Projects: To provide 
opportunities for a greater number of 
students to participate in cooperative 
education projects, as defined in 34 CFR 
631.3 of the regulations, the Secretary 
strongly encourages institutions of 
higher education to apply for funds for 
more than one eligible “unit” of the 
institution, as that term is defined in 34 
CFR 631.3. 

As provided in the statute, in any 
fiscal year, a single institution of higher 
education selected for funding may 
receive an administration grant award 
of up to $325,000. If an application is for 
a consortium of institutions, each 
participating institution may receive up 
to $250,000. 

In awarding administration grants, the 
Secretary, in accordance,with the 
statute, will give special Consideration 
to applications from institutions of 
higher education that show the greatest 
promise of success because of— 

(1) The extent to which cooperative 
education programs, in the academic 
disciplines for which the application is 
made, have had a favorable reception 
by employers; and 

(2) The commitment of the institution 
of higher education to cooperative 
education as demonstrated by the plans 
which the institution has made to 
continue the cooperative education 
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program after the termination of Federal 
financial assistance. 

Demonstration Projects: Applicants 
may apply for a demonstration grant to 
conduct a “comprehensive Cooperative 
Education project,” as defined in 34 CFR 
631.3 of the regulations. Comprehensive 
projects encompass nearly all academic 
departments or disciplines and a 
significant majority of a diverse student 
population. 

Training Projects: Applicants may 
apply for a trainiing grant to conduct a 
training project as defined in 34 CFR 
631.10. Training projects should be 
designed to meet the needs of eligible 
individuals who participate in the 
planning, establishment, administration, 
or coordination of cooperative education 
projects conducted by institutions of 
higher education. (34 CFR 631.14) 

In preparing the application, 
applicants are encouraged to work 
jointly with employers in planning 
training projects. 


Available Funds 


Fiscal year 1986 funds have not yet 
been appropriated for the Cooperative 
Education Program. However, 
applications are invited to allow for 
sufficient time to evaluate applications 
and complete the grants process prior to 
the end of the fiscal year, should the 
Congress appropriate funds for this 
program. 

Applications for noncompeting 
continuation awards may be submitted 
for administraticn and training projects. 

Applications for new administration 
grants may be submitted for 12-month 
awards. In fiscal year 1985, the 12-month 
administration grants ranged between 
$15,000 and $204,100 and averaged 
approximately $64,000, Applications 
may also be submitted for multi-year 
administration grants for project periods 
of up to 60 months from applicants who 
have never before received Federal 
funds to support a program of 
cooperative education. 

Applications may be submitted for 
comprehensive demonstration grants for 
project periods of up to 36 menths. New 
three-year comprehensive 
demonstration grants for fiscal year 1985 
ranged between $325,700 and $650,300 
are averaged approximately $529,000. 

Applications for training grants may 
be submitted for project periods of up to 
36 months. Fiscal year 1985 training 
grants ranged between $57,100 and 
$225,000 and averaged approximately 
$100,000. 

In the case of projects approved for 
multi-year funding, administration and 
training grants awarded in fiscal year 
1986 will be for the first year of 
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operation only. Funds for multi-year 
demonstration grants may be awarded 
for the duration of the approved project 
period from the fiscal year 1986 
appropriation. 

These estimates do not bind the U.S. 
Department of Education to a specific 
number of grants or to the amount of 
any grant, unless that amount is 
otherwise specified by statute or 
regulations. 


Application Forms 


Application forms and program 
information packages are expected to be 
available by October 25, 1985. These 
may be obtained by writing to the 
Division of Higher Education Incentive 
Programs, Cooperative Education 
Program, Office of Postsecondary 
Education, U.S. Department of 
Education, Room 3022 ROB #3, 400 
Maryland Avenue, SW., Washington, 
DC 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information package is only intended to 
aid applicants in applying for assistance 
under this program. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirements beyond those 
specifically imposed under the statute 
and regulations. 

The Secretary strongly urges that the 
narrative portion of new applications 
not exceed 25 pages in length for 
administrative projects, 30 pages for 
demonstration projects, 20 pages for 
training projects, and 2 pages for 
noncompeting continuation projects. 

. The Secretary further urges that 
applicants not submit information that is 
not requested. — 

The application form is approved by the 
Office of Management and Budget under 
control number 1840-0126. 


Applicable Regulations 


Regulations applicable to this program 
include the following: 

(a) Regulations governing the 

-Cooperative Education Program in 34 

CFR Parts 631 (General), 632 
(Administration Projects), 633 
(Demonstration and Exploration 
Projects) and 635 (Training Projects). 

(b) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Parts 74, 75, 77 and 
78. 


Further Information 


For further information contact the 
Division of Higher Education Incentive 


Programs, Cooperative Education 
Program, Office of Postsecondary 
Education, Room, 3022, ROB #3, 400 
Maryland, Avenue, SW, Washingon, DC 
20202. Telephone: (202) 245-3253. 


(20 U.S.C. 1133-1133b) 


Dated: September 18, 1985. 
C. Ronald Kimberling, 
Acting Assistant Secretary for Postsecondary 
Education. 


(Catalog of Federal Domestic Assistance 
Number 84.055: Cooperative Education) 


[FR Doc. 85-22779 Filed 9-23-85; 8:45 am] 
BILLING CODE 4000-01-M 


Special Needs Program 


AGENCY: Department of Education. 


ACTION: Application Notice for New 
Awards in Fiscal Year 1986. 


summanry: Applications are invited for 


new planning grants and nonrenewable 
development grants under the Special 
Needs Program. 

Authority for this program is 
contained in sections 321-324 and 341- 
347 of Title Ill of the Higher Education 
Act of 1965, as amended (HEA). (20° ~ 
U.S.C. 1060-1063 and 1066-1069c). 

The Special Needs Program assists 
eligible institutions of higher education 
to become self-sufficient by providing 
funds to improve their academic quality 
and to strengthen their planning, 
management, and fiscal capabilities. To 
this end, the Secretary awards planning 
grants and nonrenewable development 
grants to eligible two-year and four- 
year, public and private institutions of 
higher education. 

Planning grants may be used by 
institutions only to develop an 
institutional long-range plan. 
Development grants may be used by 
institutions to implement portions of 
their long-range plans to enable them to 
move toward or achieve self-sufficiency. 


Closing Date for Transmittal of 
Applications 


An application for a planning grant or 
for a nonrenewable development grant 
must be mailed or hand-delivered by 
December 6, 1985. 


Applications Delivered by Mail 


An application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.031B, 400 Maryland 
Avenue, SW, Washington DC 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. , 
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(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first-class mail. 
Each late applicant will be notified that 
its application will not be considered. 


Applications Delivered by Hand 


An application that is hand-delivered 
must be taken to the U.S. Department of 
Education, Application Control Center, 
Room 3633, ROB #3, 7th and D Streets, 
SW, Washington, DC 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, DC time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand-delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 


Available Funds 


The Administration’s fiscal year 1986 
budget request included $141,208,000 for 
an amended Title III, HEA program. 
Along with the budget request, 
legislative changes were proposed by 
the Administration which would change 
the institutional eligibility criteria and 
would consolidate the Special Needs 
and Strengthening Programs. Fiscal year 
1986 funds have not yet been 
appropriated for the Institutional Aid 
Programs, and Congress has not acted 
on the accompanying legislative 
proposals. However, applications for 
new Special Needs grants are being 
requested at this time and under the 
current statutory authority to allow 
sufficient time to evaluate them and 
complete the grants process prior to the 
end of the fiscal year. 

The Administration's fiscal year 1986 
budget request also recommended that 
$45,741,000 of the Title III appropriation 
be made available to historically Black 
institutions. In accordance with section 
347 of the HEA, priority in the selection 
of the grantees may be given to 
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historically Black and two-year 
institutions to satisfy statutory set-aside 
requirements. The Secretary considers 
“historically Black institutions” as those 
institutions listed in the 1978 publication 
by the National Center for Education 
Statistics entitled Traditionally Black 
Institutions of Higher Education: Their 
Identification and Selected 
Characteristics. (34 CFR 626.31(b)) 

Applications may be submitted for the 
following project periods: Planning 
grants for up to 12 months and 
nonrenewable grants for up to 60 
months. In the case of projects approved 
for multi-year funding, grants awarded 
in fiscal year 1986 will be for the first 
year of operation only. 

It is anticipated that a limited amount 
of funds will be available for new 
awards, after the noncompeting 
continuation grants are awarded. The 
Secretary invites applications for new 
planning grants or nonrenewable 
development grants under the Special 
Needs Program, to ensure that all 
available funds are awarded. 

In accordance with 34 CFR 
626.31(c)(2) of the Special Needs 
Program regulations, the Secretary is 
limiting the maximum award for 
planning grants to $25,000 and limiting 
the maximum yearly project costs for 
nonrenewable development grants to 
$800,000 per year. In the first and second 
years, applicants may request funds for 
the full cost of the project; in the third 
through fifth years, the maximum 
Federal grant is limited to 90, 80, and 70 
percent of total project costs, i.e., 
$720,000, $640,000, and $560,000, 
respectively. Accordingly, applicants 
should not submit budget requests in 
excess of these amounts. 

The Secretary will not accept any 
application containing a request in 
excess of these maximums. Such 
applications will be returned to the 
applicants. 


Program Information 
Nonrenewable Development Grants 


The Secretary will accept an 
application for a nonrenewable 
development grant from any institution 
that is eligible to participate in the 
Special Needs Program. However, under 
34 CFR 626.10 and 626.20 of the Special 
Needs Program regulations, an applicant 
may not receive a Special Needs grant if 
it previously received a Special Needs 
Program development grant or 
previously received a nonrenewable 
Strenthening Program development 
grant, either individually or as part of a 
cooperative arrangement. 

Applicants are reminded that if they 
have received a planning grant under 


the Special Needs Program, the 
maximum length of a development grant 
is limited to four years. 


Budget and Activity Requests 


Applicants are reminded that, under 
34 CFR 624.13(c), if they have received a 
prior Title Ill grant, they may not 
receive funds for an activity previously 
supported under the Strengthening 
Developing Institutions Program (SDIP) 
or any of the current Institutional Aid 
Programs. 

Applicants should note that budget 
requests for the second through fifth 
years of multi-year nonrenewable 
development grants will be limited, in 
future years, to the amount projected for 
those years in the original application 
for funds, minus any amounts which had 
been projected for disallowed activities. 
In order to plan accurate funding 
requests for future years of the grant, 
institutions receiving awards under this 
competition will be notified of any 
disallowed activities at the time their 
award is negotiated. 


Cost-Sharing 


Grantees must pay a portion of the 
costs of a Special Needs Program grant 
during the third through fifth years of the 
grant, in accordance with the 
requirements of section 324 of the HEA. 
The portion paid by the grantee is 10, 20 
and 30 percent of the total project costs, 
in the third, fourth, and fifth years, 
respectively. 

In providing information on the 
grantee’s share of the costs of allowable 
developmental activities, applicants are 
reminded that all institutional costs 
must be for developmental purposes and 
delineated in the budget notes 
accompanying each proposed activity. 
Grant funds may not supplant regular 
operating expenditures at the institution. 
(34 CFR 624.41 and 624.42(e)) 


Administrative Costs 


In general, administrative costs for 
nonrenewable development grants 
should not exceed 20 percent of the total 
amount of funds requested or $75,000 
annuaiiy, whichever sum is less. 
Applications containing requests in 
excess of this amount should include a 
thorough justification of the need for 
additional administrative funds. 


Planning Grants 


The Secretary will not accept an 
application for a planning grant solely to 
develop an application for a 
development grant, unless the applicant 
submits, as part of its application, its 
long-range plan containing all of the 
elements required in section 624.22 of 


the Institutional Aid Programs 
regulations. (34 CFR 624.11{c)) 

The Secretary will not accept an 
application for a planning grant from 
institutions applying as a cooperative 
arrangement, unless the purpose of the 
grant is to develop a separate long-range 
plan for each participating institution. 
(34 CFR 624.11(c)) 

The Secretary does not consider the 
purchase of equipment as a cost 
reasonably related to carrying out a 
planning grant. (34 CFR 624.11) 

Approval of a planning grant does not 
commit the Secretary to fund a 
subsequent application for a 
development grant. 


Designation as an Eligible Institution 


Applicants for new awards, even if 
they currently have a grant under one or 
more of the Institutional Aid programs, 
must be designated as eligible to apply 
for a fiscal year 1986 grant under the 
Special Needs Program. 

Applicants are advised that a notice 
was published in the Federal Register on 
May 16, 1985 (50 FR 20477-20479}, 
explaining how an institution becomes 
eligible for the Special Needs Program. 
Institutions were required to submit 
eligibility requests by July 1, 1985. 

Those institutions that are not 
designated by the Secretary as eligible 
to apply for a grant in fiscal year 1986 
will not be considered for funding. 


Application Preparation Workshop 


The Department of Education will 
conduct an application preparation 
workshop to assist prospective 
applicants to develop applications for 
Special Needs grants. 

The dates and locations of the 
application preparation workshop will 
be announced at a later date. Current 
Institutional Aid Programs grantees are 
advised that costs incurred to attend the 
workshop are not allowable costs under 
their current Institutional Aid Programs 
grant and, thus, may not be charged to 
those grants. 


Application Forms 


Application forms and program 
information packages are expected to be 
ready for mailing by October 2, 1985. 
The Department of Education will mail 
the application materials to the Office of 
the President of all institutions 
designated eligible to apply for a Special 
Needs Program grant in fiscal year 1986. 

Interested parties may obtain the 
materials by writing to the Division of 
Institutional Development, Office of 
Higher Education Programs, Office of 
Postsecondary Education, Room 3045, 
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ROB #3, 400 Maryland Avenue, SW, 
Washington, DC 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirements beyond those imposed by 
the statute and regulations. 

The Secretary strongly urges that the 
individual parts of the application not 
exceed the page limitations identified in 
the application materials and that 
applicants not submit information that is 
not requested. (Approved under Office 
of Management and Budget Control 
Number 1840-0114) 


Applicable Regulations 


Regulations applicable to this program 
include the following: 

(1) The regulations in 34 CFR Part 624. 

(2) The regulations in 34 CFR Part 626. 

(3) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Parts 74, 75,77, and 
78, except under the provisions of 34 
CFR 624.5(a), the provisions under 34 
CFR 75.128(a)(2) and 34 CFR 75.129(a) do 
not apply to cooperative arrangements. 


Further Information. 


For further information, contact Dr. 
Elwood L. Bland, Chief, Special Needs 
Branch, Division of Institutional 
Development, U.S. Department of 
Education, Room 3045, ROB #3, 400 
Maryland Avenue, SW, Washington, DC 
20202. Telephone: (202) 245-9077 or 245- 
9094. 
(U.S.C. 1060-1063 and 1066-1069c) 
(20 Catalog of Federal Domestic Assistance 
No. 84.031B—Special Needs Program) 

Dated: September 19, 1985. 
C. Ronald Kimberling, 
Acting Assistant Secretary for Postsecondary 
Education. 
[FR Doc. 85-22780 Filed 9-23-85; 8:45 am] 
BILLING CODE 4000-01-M 


Strengthening Program 
AGENCY: Department of Education. 


ACTION: Application Notice for New 
Awards in Fiscal Year 1986. 


summary: Applications are invited for 
new planning grants and renewable 
development grants under the 
Strengthening Program. 

Authority for this program is 
contained in sections 311-313 and 341- 


347 of Title Ill of Higher Education Act 
of 1965, as amended (HEA). (20 U.S.C. 
1057-1059 and 1066-1069c). - 

The Strengthening Program assists 
eligible institutions of higher education 
to become self-sufficient by providing 
funds to improve their academic quality 
and student services, and to strengthen 
their planning, management, and fiscal 
capabilities. To this end, the Secretary 
awards planning grants and renewable 
development grants to eligible two-year 
and four-year, public and private 
institutions of higher education. 

Planning grants may be used by 
institutions to develop an institutional 
long-range plan and/or an application 
for a development grant. Development 
grants may be used by institutions to 
implement portions of their long-range 
plans to enable them to move toward or 
achieve self-sufficiency. 

Closing date for transmittal of 
applications: An application for a 
planning grant or for a renewable 
development grant must be mailed or 
hand-delivered by December 6, 1985. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.031A, 400 Maryland 
Avenue, SW., Washington, DC 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mailing receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformily 
provide a dated postmark. before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first-class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications delivered by hand: An 
application that is hand-delivered must 
be taken to the U.S, Department of 
Education, Application Control Center, 
Room 3633, ROB #3, 7th and D Streets, 
SW, Washington, DC. 

The Applieation Control Center will 
accept a hand-delivered application 
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between 8:00 a.m. and 4:30 p.m. 
(Washington, DC time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An Application that is hand-delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Available funds: The Administration's 
fiscal year 1986 budget request included 
$141,208,000 for an amended Title III, 
HEA program. Along with the budget 
request, legislative changes were 
proposed by the Administration which 
would change the institutional eligibility 
criteria and would consolidate the 
Strengthening and Special Needs 
Programs. Fiscal year 1986 funds have 
not yet been appropriated for the 
Institutional Aid Programs, and 
Congress has not acted on the 
accompanying legislative proposals. 
However, applications for new 
Strengthening Program grants are being 
requested at this time and under the 
current statutory authority to allow 
sufficient time to evaluate them and 
complete the grants process prior to the 
end of the fiscal year. 

Applications may be submitted for the 
following project periods: Planning 
grants for up to 12 months and 
renewable development grants for up to 
36 months. In the case of projects 
approved for multi-year funding, grants 
awarded in fiscal year 1986 will be for 
the first year of operation only. 

The Secretary anticipates awarding 
approximately 12 to 14 planning grants 
and approximately 38 to 45 renewable 
development grants. 

A minimum of $340,000 will be set 
aside for planning grants. If an 
insufficient number of qualifying 
applications are submitted for planning 
grants, the remainder of that money will 
be used for development grants. (34 CFR 
625.31(b)). 

In order to ensure a reasonable 
number of grants for new projects and in 
accordance with 34 CFR 625.31(b)(2} of 
the Strengthening Program regulations, 
the Secretary is limiting the maximum 
award for planning grants to $25,000. 
The Secretary is also limiting the 
maximum award for renewable grants 
to $200,000 for each year. 

The Secretary will not accept any 
application containing a request in 
excess of these maximum amounts. 
Such applications will be returned to 
the applicants. 

The Administration has requested 
that at least $45,741,000 of the funds 
appropriated for fiscal year 1986 for all 
of the Institutional Aid Programs be 
made available to historically Black 
colleges and universities. Such 
institutions are listed in the 1978 
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publication of the National Center for 
Education Statistics entitled 
Traditionally Black Institutions of 
Higher Education: Their Identification 
and Selected Characteristics: (34 CFR 
626.31(b)). 

The Title III statute requires that at- 
least 24 percent of the Strengthening 
Program funds be awarded to two-year 
community and junior colleges. 

Program Information: 

Development Grants: The Secretary 
calls attention to the following rules 
regarding applications under the 
Strengthening Program. 

(1) An applicant that previously 
received a nonrenewable development 
grant under the Strengthening Program 
may not apply for a renewable grant, 
either individually or as part of a 
cooperative arrangement. (34 CFR 
625.20(b)(1)) 

(2) An applicant that previously 
received a development grant under the 
Special Needs or Challenge Grant 
Programs may not apply for a renewable 
grant, either individually or as part of a 
cooperative arrangement. (34 CFR 
625.20(b)(2)); and 

(3) An applicant that previously 
received a renewable development grant 
may apply for another renewable grant. 
(34 CFR 625.10(b)) 

Budget and activity requests: 
Applicants are reminded that, under 34 
CFR 624.13(c), if they have received a 
prior Title III grant, they may not 
receive funds for an activity previously 
supported under the Strengthening 
Developing Institutions Program (SDIP) 
or any of the current Institutional Aid 
Programs. 

Applicants should note that budget 
requests for the second and third years 
of multi-year renewable development 
grants will be limited in future years to 
the amounts projected for those years in 
the original application for funds, minus 
any amounts which has been projected 
for disallowed activities. In order to 
plan accurate funding requests for future 
years of the grant, institutions receiving 
awards under this competition will be 
notified of any disallowed activities at 
the time their award is negotiated. 

Administration costs: In general, 
administration costs for renewable 
development grants should not exceed 
20 percent of the total amount of funds 
requested. Applicants containing 
requests in excess of this amount must 
include a thorough justification of the 
need for additional administrative 
funds. 

Planning grants: The Secretary will 
not accept an application for a planning 
grant solely to develop an application 
for a development grant, unless the 
applicant submits, as part of its 


application, its long-range plan 
containing all of the elements required 
in section 624.22 of the Institutional Aid 
Programs regulations. (34 CFR 624.22) 

The Secretary will not accept an 
application for a planning grant from 
institutions applying under a 4 
cooperative arrangement, unless the 
purpose of the grant is to develop a long- 
range plan for each participating 
institution. (34 CFR 624.11(c)) 

The Secretary does not consider the 
purchase of equipment as a cost 
reasonably related to carrying out a 
planning grant. (34 CFR 624.11) 

Approval of a planning grant does not 
commit the Secretary to fund a 
subsequent application for a 
development grant. 

Designation as an eligible institution: 
Applicants for new awards, even if they 
currently have a grant under one or 
more of the Institutional Aid Programs, 
must be designated as eligible to apply 
for a fiscal year 1986 grant under the 
Strengthening Program. 

Applicants are advised that a notice 
was published in the Federal Register on 
May 16, 1985 (50 FR 20477-20479), 
explaining how an institution becomes 
eligible for the Strengthening Program. 
Institutions were required to submit 
eligibility requests by July 1, 1985. 

Those institutions that are not 
designated by the Secretary as eligible 
to apply for a grant in fiscal year 1986 
will not be considered for funding. 

Application preparation workshop: 
The Department of Education will 
conduct an application preparation 
workshop to assist prospective 


applicants to develop applications for 


Strengthening Program grants. 

The date and location of the 
application preparation workshop will 
be announced at a later date. Current 
Institutional Aid Programs grantees are 
advised that costs incurred to attend the 
workshop are not allowable costs under 
their current Institutional Aid Programs 
grant and, thus, may not be charged to 
those grants. 

Application forms: Application forms 
and program information packages are 
expected to be ready for mailing by 
October 2, 1985. The Department of 
Education will mail the application 
material to the Office of the President of 
all institutions designated eligible to 
apply for a Strengthening Program grant 
in fiscal year 1986. 

Interested parties may obtain the 
materials by writing to the Division of 
Institutional Development, Office of 
Higher Education Programs, Office of 
Postsecondary Education, Room 3045, 
ROB #3, 400 Maryland Avenue, SW., 
Washington, DC 20202. 


Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirements beyond those imposed by 
the statute and regulations. 

The Secretary strongly urges that the 
individual parts of the application not 
exceed the page limitations identified in 
the application materials and that 
applicants not submit information that is 
not requested. (Approved under Office 
of Management and Budget Control 
Number 1840-0114) 

Applicable regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations in 34 CFR Part 624 

(2) The regulations in 34 CFR Part 625 

(3) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Parts 74, 75, 77, and 
78, except under the provisions of 34 
CFR 624.5(a), the provisions under 34 
CFR 75.128(a)(2) and 34 CFR 75.129(a) do 
not apply to cooperative arrangement. 
FOR FURTHER INFORMATION CONTACT: - 
Dr. Louis J. Venuto, Chief, Strengthening 
Branch, Division of Institutional 


_ Development, U.S. Department of 


Education, Room 3045, ROB #3, 400 
Maryland Avenue, SW, Washington, DC 
20202. Telephone: (202) 245-2429 or 245- 
2444. (20 U.S.C. 1057-1059 and 1066- 
1069c) 
(Catalog of Federal Domestic Assistance No. 
84,031A—Strengthening Program) 

Dated: September 19, 1985 
C. Ronald Kimberling, 


Acting Assistance Secretary for 
Postsecondary Education. 


[FR Doc. 85-22781 Filed 9-23-85; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulation 
Commission 


[Docket No. RP85-58-006] 


El Paso Natural Gas Co.; Compliance 
Filing 


September 18, 1985. 

Take notice that on September 10, 
1985, El Paso Natural Gas Company (“El 
Paso”) tendered for filing, pursuant to 
Part 154 of the Federal Energy 
Regulatory Commission (“Commission”) 
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Regulations Under the Natural Gas Act, 
the icllowing tariff sheets to its FERC 
Gas Tariff: 


First Revised Sheet No. 120. 
Fifteenth Revised Sheet No. 


E] Paso states that First Revised Sheet 
No. 252, submitted in compliance with 
ihe Commission's August 14, 1985 letter 
order approving the Stipulation and 
Agreement filed by El Paso on June 25, 
1985 in this proceeding, reflects the 
change in threshold volumes for 
availability of Rate Schedule INC-1 
sales to east-of-California customers 
agreed to in the “Statement of 
Understanding” dated July 31, 1985 filed 
by El Paso in this proceeding. The above 
designated sheets to Original Volume 
No. 1-A and Third Revised Volume No. 
2 of El Paso’s FERC Gas Tariff, 
submitted in accordance with the 
provisions of Article Ill of the 
Stipulation and Agreement, serve to 
specify that if E] Paso discounts its 
transportation rates it will do so by 
posting such rates at least five days 
prior to the beginning of the billing 
month for which the discounted rates 
will be effective. 

El Paso requests that the tendered 
tariff sheets be accepted by the 
Commission and permitted to become 
effective July 1, 1985, as provided for in 
the Commission's August 14, 1985 letter 
order. 

El Paso states that copies of the filing 
have been served upon all parties of 
record in Docket No. RP85-58-000, et ai., 
and, otherwise, upon ail interstate 
pipeline system customers of El Paso 
and all interested state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
DC, 20426, in accordance with 
§§ 385.214 and 385.211 of 18 CFR. All 
such motions or protests should be filed 
on or before September 24, 1985. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 85-22737 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER85-560-000] 


Middle South Services, Inc.; Notice of 
Filing 


September 16, 1985. 

Take notice that on September 12, 
1985, Middle South Services, Inc. (MSS), 
as agent for Mississippi Power & Light 
Company (MO&L), tendered for filing a 
letter amendment to Service Schedule 
RE—Replacement Energy under the 
Interchange Agreement between Big 
Rivers Electric Corporation and MP&L 
Service Schedule RE had previously 
been filed as part of Docket ER85-560- 
000. 
MSS requests an effective date of 
August 1, 1985 for the amendment. MSS 
requests waiver of the Commission’s 
notice requirements under Part 35 of the 
Commission's Regulations. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before September 24, 1985. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 85-22738 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. ER85-726-000] 


New England Power Co.; Filing of 
Service Agreements 


September 16, 1985. 

Take notice that on September 11, 
1985 New England Power Service 
submitted for filing on behalf of New 
England Power Company (NEP) 
executed service agreements with 
Newport Electric Corporation and the 
Vermont Marble Company for 
transmission service under NEP’s FERC 
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Electric Tariff, Original Volume Number 
3. 
Any person desiring to be heard or to 
protest said filing should file a motion to 

intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before September 
24, 1984. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 85-22739 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP85-197-000] 


Sea Robin Pipeline Co.; Petition for 
Authority To institute Direct Billing 
Procedure of Retroactive Order No. 94 
Costs 


September 17, 1985. 


Take notice that on September 9, 1985, 
Sea Robin Pipeline Company (Sea 
Robin) filed a Petition For Authority To 
Institute Direct Billing Procedure of 
Retroactive Order No. 94 Costs. Sea 
Robin states that it seeks authorization 
to bill customers directly for retroactive 
Order No. 94 costs related to periods 
from July 25, 1980 through December 31, 
1984 hereinafter the “retroactive 
period”), because of what it states are 
inequities and undesirable market 
distortions inherent in recovering such 
costs through purchased gas adjustment 
(PGA) filings. As is more fully explained 
in the filing, Sea Robin proposes to bill 
its customers directly, through lump sum 
payments, for their respective shares of 
all production-related costs for the 
retroactive period. The company states 
it will bill its customers only as the 
amounts are actually paid by Sea Robin. 
Sea Robin states that its direct billing 
proposal! will closely approximate the 
cost assignment that would have 
occurred had the payments been made 
at the same time as the gas. purchases to 
which they relate. 

Sea Robin requests that the 
Commission grant any waivers of its 
regulations as may be required to make 
the direct billing proposal effective as 
proposed. In addition, Sea Robin asks 
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that this petition be afforded expedited 
consideration by the Commission and 
that an abbreviated intervention and 
comment period be established. 

Sea Robin states that it has served a 
copy of the Petition on all of its 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before September 
24, 1985. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 85-22740 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Project Nos. 4749-002 and 4750-002] 


STS Energenics Ltd.; Surrender of 
Licenses 


September 19, 1985. 

Take notice that STS Energenics 
Limited (formerly Energenics Systems 
Inc.), Licensee for the Potholes East 
Canal Project No. 4749 and the Eltopia 
Branch Canal Project No. 4750, has 
requested that its licenses be terminated 
because a power purchaser could not be 
found. The licenses for Project Nos. 4749 
and 4750 were issued on October 5, and 
September 9, 1983, respectively. The 
projects would have been located on the 
named canals, which are parts of the 
U.S. Bureau of Reclamation’s Columbia 
Basin Project in Franklin County, 
Washington. The Licensee has stated 
that no ground disturbing activity has 
taken place; therefore, no conditions are 
needed concerning the restoration of 
Federal lands. 

The Licensee filed the request on 
August 1, 1985, and the licenses for 
Project Nos. 4749 and 4750 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR 385.2007, in which 
case the licenses-shall remain in effect 
through the first business day following 
that day. New applications involving 
these project sites, to the extent 


provided for under 18 CFR Part 4, may 
be filed on the next business day. 

Lois D. Cashell, 

Acting Secretary. 


[FR Doc. 85-22741 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP85-177-003] 


Texas Eastern Transmission Corp.; 
Compliance Filing 


September 18, 1985. 


Take notice that on September 11, 
1985, Texas Eastern Transmission 
Corporation (Texas Eastern) tendered 
for filing the following revised tariff 
sheets to its FERC Gas Tariff, Fourth 
Revised Volume No. 1, to be effective 
September 1, 1985: 


Substitute Seventy-fifth Revised Sheet 
No. 14 

Substitute Seventy-fifth Revised Sheet 
No. 14A 

Substitute Seventy-fifth Revised Sheet 
No. 14B 

Substitute Seventy-fifth Revised Sheet 
No. 14C 

Substitute Seventy-fifth Revised Sheet 
No. 14D 

Substitute Twenty-first Revised Sheet 
No. 235 

Substitute Thirteenth Revised Sheet No. 
241 

Substitute Twenty-second Revised 

" Sheet No. 322 


Texas Eastern states that these 
revised sheets comply with the 
Commission's order issued on August 
30, 1985 in this proceeding and reflect 
decreased gas costs and electric power 
cost changes approved subject to refund 
by the Commission's orders issued on 
July 19, 1985 and September 6, 1985. 

Texas Eastern states that copies of its 
filing have been served on all parties in 
this proceeding. - 


Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before September 
24, 1985. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
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become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 


[FR Doc. 85-22742 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA85-2-28-002, et al.] 


Texas Gas Pipe Line Corp., et al.; Filing 
of Pipeline Refund Reports and 
Refund Plans 


September 18, 1985. 

Take notice that the pipelines listed in 
the Appendix hereto have submitted to 
the Commission for filing proposed 
refund reports or refund plans. The date 
of filing, docket number, and type of 
filing are also shown on the Appendix. 

Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports and plans. All 
such comments should be filed with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, on or before 
September 26, 1985. Copies of the 
respective filings are on file with the 
Commission and available for public 
inspection. 

Lois D. Cashel, 
Acting Secretary. 


APPENDIX 


7/17/85 TA85-2-28-002 


7/29/85 RP85-99-003 


8/8/85 RP73-17-010 


8/12/85 RP72-122-019 


8/16/85 RP85-83-002 


8/16/85 IN85-2-001 


.-| TA84-2-30-010 
RP85-108-001 


8/21/85 
8/21/85 
8/30/85 RP85-108-001 


9/3/85 RP85-117-002 


1 Refunds resulting from Btu Measuremeni Adjustments. 
Each company will retain its basic docket number and future 
related filings receive new sub-docket numbers. 


[FR Doc. 85-22743 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP85-198-000) 


United Gas Pipe Line Co.; Petition for 
Authority To Institute Direct Billing 
Procedure of Retroactive Order No. 94 
Costs 


September 17, 1985. 

Take notice that on September 10, 
1985, United Gas Pipe Line Company 
(United) filed a Petition For Authority 
To Institute Direct Billing Procedure Of 
Retroactive Order No. 94 Costs. United 
States that it seeks authorization to bill 
customers directly for retroactive Order 
No. 94 costs because of what it states 
are inequities and undesirable market 
distortions inherent in recovering such 
costs through purchased gas adjustment 
(PGA) filings. As is more fully explained 
in the filing, United proposes to allocate 
retroactive Order No. 94 cost based 
upon each customer's share of United's 
total sales for the production period 
over which the Order No. 94 obligation 
arose, and to directly bill the resulting 
amounts through lump-sum payments or, 
at the customer’s option, in twelve 
monthly installments with interest. 
United states the initial instaliment will 
be equal to the refund the customers will 
receive from United pursuant to Order 
No. 399-B, and will be payable only 
after receipt of such refund. The 
remaining amount will be billed in equal 
installments over the remaining eleven 
months. United states that its direct 
billing proposal, unlike prospective PGA 
rate adjustments results in a more 
equitable allocation of costs among 
customers. The company states this is 
because the customers on whose behalf 
the costs were incurred will bear the 
costs in direct proportion to their 
purchases during the time the costs were 
incurred. 

United requests waiver of the 
Commission's regulations and of its 
tariff, to the extent necessary, to permit 
the direct billing procedure. In addition, 
United asks for expedited consideration 
of its Petition and that an abbreviated 
intervention and comment period be 
established. 

United states that it has served a copy 
of the Petition on its customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before September 
24, 1985. Protests will be considered by 
the Commission in determining the 


appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 85-22744 Filed 9-23-85; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY : 


[AMS-FRL-2902-2] 


Fuel Economy Retrofit Devices; 
Announcement of the Second Fuel 
Economy Retrofit Device Evaluation 
for POLARION-X 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of Fuel Economy Retrofit 
Device Evaluation. 


SUMMARY: This document announces the 


completion of the second EPA 
evaluation of the “POLARION-X” under 
provisions of section 511 of the Motor 
Vehicle Information and Cost Savings 
Act. The notice also announces our 
findings, conclusions, and the 
availability of the report. 


FOR FURTHER INFORMATION CONTACT: 
Merrill W. Korth, Emission Control 
Technology Division, Office of Mobile 
Sources, Environmental Protection 
Agency, 2565 Plymouth Road, Ann 
Arbor, Michigan 48105, Telephone: (313) 
668-4299. 

SUPPLEMENTARY INFORMATION: 


I. Background 

Section 511(b)(1) and Section 511(c) of 
the Motor Vehicle Information and Cost 
Savings Act (15 U.S.C. 2011(b)) requires 
that: 


(b)(1) “Upon application of any 
manufacturer of a-retrofit device (or 
prototype thereof), upon the request of the 
Federal Trade Commission pursuant to 
subsection (a), or upon his own motion, the 
EPA Administrator shall evaluate, in 
accordance with rules prescribed under 
subsection (d), any retrofit device to 
determine whether the retrofit device 
increases fuel economy and to determine 
whether the representations (if any) made 
with respect to such retrofit devices are 
accurate.” 

(c) “The EPA Administrator shall publish in 
the Federal Register a summary of the results 
of all tests conducted under this section, 
together with the EPA Administrator's 
conclusions as to— 

(1) the effect of any retrofit device on fuel 
economy; 
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(2) the effect of any such device on 
emissions of air pollutants; and 

(3) any other information which the 
Administrator determines to be relevant in 
evaluating such device.” 


EPA published final regulations 
establishing procedures for conducting 
evaluations of fuel economy retrofit 
devices on March 23, 1979 [44 FR 17946]. 
These regulations were later amended 
May 1, 1984 [49 FR 18486] to explicitly 
include fuel additives within the 
definition of a retrofit device and to 
improve administration. They were also 
amended May 3, 1984 [49 FR 18837] to 
clarify that the manufacturer of the 
device must pay the cost of any EPA 
testing. 


II. Origin of Request for Evaluation, 
Device Descriptions and Report 
Identification 


On December 21, 1983, the EPA 
received a request from AZ Industries 
for a second evaluation of the 
POLARION-X as a fuel saving device. 
The device is a fuel line magnet which is 
installed in the fuel line between the 
pump and the carburetor. It incorporates 
two permanent magnets which are 
claimed to subject the fuel to a magnetic 
field and thereby imrpove performance. 
It is claimed to reduce emissions, to 
improve fuel economy and performance, 
to provide more complete combustion, to 
eliminate engine carbon buildup and 
dieseling, and to reduce the octane 
requirements of the engine. 

Report: “Second EPA Evaluation of 
the POLARION-X Device Under Section 
511 of the Motor Vehicle Information 
and Cost Savings Act”, Report Number 
EPA-AA-TEB-511-85-2 contains the 
analysis and conclusions and consists of 
57 pages including all attachments. 

EPA also tested the POLARION-X 
device. The EPA testing is described 
completely in the report “Emissions and 
Fuel Economy of tlie POLARION-X, A 
Retrofit Device”, EPA-AA-TEB-85-1, 
consisting of 22 pages. This report is 
contained in the preceding 511 
Evaluation as an attachment. The first 
evaluation is given in the report “EPA 
Evaluation of the POLARION-X Device 
Under Section 511 of the Motor Vehicle 
Information and Cost Savings Act.” 
Report Number EPA-AA-TEB-511-82-9. 


Ill. Availability of Evaluation Reports 


Copies of these reports may be 
obtained from the National Technical 
Information Service by using the above 
report numbers. Address requests to: 
National Technical Information Service, 
U.S. Department of Commerce, 
Springfield, VA 22161, Telephone: (703) 
487-4650 or FTS 737-4650. 
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IV. Summary of Evaluation 


EPA fully considered all of the 
information submitted by the device 
manufacturer in the Application. The 
evaluation of the POLARION-X device 
was based on that information and the 
results of the EPA test program. 

Neither the first application, the 
subsequent correspondence, nor this 
application provided an adequate 
technica! explanation of how the 
magnetic device is able to improve fuel 
economy. The private laboratory data 
indicated a fuel economy improvement 
for some vehicles. However, the overall 
effect on fuel economy of passenger cars 
was uncertain since the test data 
provided did not show a clear or 
consistent pattern for the device but the 
data submitted with this second 
application were sufficient to justify 
EPA proceeding with the confirmatory 
test phase of the evaluation. 

The applicant was advised that, since 
no new technical information was 
provided, we still had no reasonable 
theoretical or technical basis to 
conclude that the device might improve 
fuel economy or emissions. However, 
since the data from the applicant's latest 
test program indicated that there might 
be a small benefit, EPA offered to test 
the device if the applicant was willing to 
bear the test costs. The applicant 
requested EPA to test the device and 
provided the necessary funds. , 

Three typical passenger vehicles were 
tested at EPA for emissions and fuel 
economy. The test sequence included 
1000 miles of mileage accumulation, the 
Fedeal Test Procedure (FTP) and the 
Highway Fuel Economy Test. These 
tests were performed both without and 
with the device installed. In the EPA 
tests there was no improvement in fuel 
economy for any vehicle. Changes in 
emissions were not statistically 
significant. Vehicle operation and 
performance were unchanged by the 
device. The overall conclusion from 
these tests is that the POLARION-X did 
not significantly improve vehicle 
emissions, fuel economy, or operation. 

EPA is unaware of any technical 
analysis or data that demonstrates that 
magnetically treating a hydrocarbon fuel 
will beneficially affect the emissions or 
fuel economy of a vehicle. The previous 
EPA testing of Super-Mag, a similar 
device, showed no emissions or fuel 
economy benefits. Therefore, based on 
this information, our engineering 
judgment, and the test results it is 
concluded that the POLARION-X device 
will not improve on emissions or fuel 
economy. 

At the conclusion of the testing and 
evaluation process copies of the test 


report and 511 evaluation report were 
sent to the applicant for review. The 
applicant raised objections related to 
the EPA analysis of the POLARION-X 
theory of operation and the applicant 
funded road and laboratory tests. Since, 
the EPA results differed from these 
results, he felt that another independent 
511 test program was warranted. EPA 
reviewed these concerns but considered 
further testing unwarranted and 
therefore published the results 
unchanged. 


Charles L. Elkins, 
Acting Assistant Administrator. 
Dated: September 18, 1985. 
[FR Doc. 85-22773 Filed 9-23-85; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


September 18, 1985. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. 

Copies of the submission are 
available from Jerry Cowden, Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
this information collection should 
contact David Reed, Office of 
Management and Budget, Room 3235 
NEOB, Washington, DC 20503, (202) 395- 
7231. 

OMB Number: None 

Title: Section 97.71, Spread spectrum 
communications 

Action: New collection 

Respondents: Amateur radio operators 

Estimated Annual Burden: 25 

Recordkeepers; 25 Hours 
Federal Communications Commission. 
William J. Tricarico, 

Secretary. 
{FR Doc. 85-22814 Filed 9-23-85; 8:45 am] 
BILLING CODE 6712-01-M 


Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


September 18, 1985. 

The following information collection 
requirements have been approved by 
the Office of Management and Budget. 
For further information contact Doris 
Benz, FCC, (202) 632-7513. 

OMB No.: 3060-0046 
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Title: Application for New or Modified 
Common Carrier Radio Station 
Authorization Under Part 22 

Form No.: FCC 401 (Computer-generated 
facsimile) 

The submission of computer- 
generated FCC 401 applicatons in lieu of 
the preprinted forms has been approved 
for use through 4/30/87. These 
facisimiles will require prior 
Commission approval of the format and 
a completed sample. ~ 
OMB No.: 3060-0068 
Title: Application for Consent to 

Assignment of Radio Station 

Construction Permit or License (Other 

than Broadcast) 

Form No.: FCC 702 
The approval on FCC 702 has been 

extended through 9/30/88. The current 

edition will remain in use until updated 
forms are available. 

OMB No.: 3060-0079 

Title: Application to Renew or Modify 
an Amateur Club, RACES or Military 
Recreation Station License 

Form No.: FCC 610-B 
A revised application form FCC 610-B 

has been approyed for use through 8/31/ 

88. The current edition will remain in 

use until revised forms are available. 

The previously approved revision 

numbered FCC 610-B/BL was never 

implemented. 

Federal Communications Commission. 

William J. Tricarico, 

Secretary. 

[FR Doc. 85-22815 Filed 9-23-85; 8:45 am] 

BILLING CODE 6712-01-M 


FEDERAL HOME LOAN BANK BOARD 


[No. 85-843] 


Annual Report of Trust Activities; 
Agency Information Collection 
Activities Under OMB Review 


Dated: September 19, 1985. 


AGENCY: Federal Home Loan Bank 
Board. 


ACTION: Notice. 


SUMMARY: The public is advised that the 
Federal Home Loan Bank Board has 
submitted a revised information 
collection, “Annual Report of Trust 
Activities”, to the Office of Management 
and Budget for approval in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Comments: Comments on the 
information collection request are 
welcome and should be submitted 
within 15 days of publication of this 
notice in the Federal Register. 





Comments regarding the paperwerk- 
burden aspects of the request should be 
directed to: Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, Washington, D.C. 
20503, Attention: Desk Officer for the 
Federal Home Loan Bank Board. 

The Board would appreciate 
commenters sending copies of their 
comments to the Board. 

Requests for copies of the proposed 
information collection request and 
supporting documentation are 
obtainable at the Board address given 
below: 

Director, Information Services Section, 
Office of Secretariat, Federal Home 
Loan Bank Board, 1700 G Street, NW., 
Washington, DC 20552, Phone: 202- 
377-6933. 

FOR FURTHER INFORMATION CONTACT: 

William Fuller, Office of Examinations 

and Supervision. Phone: (202) 377-6492. 
By the Federal Home Loan Bank Board. 

Jeff Sconyers, 

Secretary. 

[FR Doc. 85-22810 Filed 9-23-85; 8:45 am] 

BILLING CODE 6720-01-m 


Dated: September 19, 1985. 


AGENCY: Federal Home Loan Bank 
Board. 


ACTION: Notice. 


SUMMARY: The public is advised that the 


Federal Home Loan Bank Board has - 
submitted a request for extension, 
without revision, of its information 
collection, “Fair Housing and 
Nondiscrimination in Lending” to the 
Office of Management and Budget for 
approval in accordance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Comments: Comments on the 
information collection request are 
welcome and should be submitted 
within 15 days of publication of this 
notice in the Federal Register. 
Comments regarding the paperwork- 
burden aspects of the request should be 
directed to: Office of Management and 
Budget, Office of information and 
Regulatory Affairs, Washington, DC 
20503, Attention: Desk Officer for the 
Federal Home Loan Bank Board. 

The Board would appreciate 
commenters sending copies of their 
comments to the Board. 

Requests for copies of the proposed 
information collection request and 
supporting documentation are 


obtainable at the Board address given 

below: 

Director, Information Services Section, 
Office of Secretariat, Federal Home 
Loan Bank Board, 1700 G Street, NW.., 
Washington, D.C. 20552, Phone: 202- 
377-6933. 

FOR FURTHER INFORMATION CONTACT: 

Richard Tucker, Director, Office of 

Community Investment. Phone: (202) 

377-6211. 

By the Federal Home Loan Bank Board. 

Jeff Sconyers, 

Secretary. 

[FR Doc. 85-22811 Filed 9-23-85; 8:45 am] 

BILLING CODE 6720-01-M 


FEDERAL RESERVE SYSTEM 


Commonwealth Bancorp, inc., et al.; 
Notice of Applications To Engage de 
Novo in Permissible Nonbanking 
Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation 
Y (12 CFR 225.23(a)(i) for the Board's 
approval under section 4{c){8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)[8)) § 225.21[{a) of Regulation Y 
(12 CFR 225.21(a)) to commence or to 
engage de novo, either directly of 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be excepted 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 
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Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the officers of the Board of Governors 
not later than October 14, 1985. 

A. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 631866: 

1. Commonwealth Bancorp, Inc., 
Shelbyville, Kentucky to engage de novo 
through its subsidiary, Bancpro 
Information Systems, Inc., Shelbyville, 
Kentucky, in providing data processing 
and data transmission services, facilities 
(including data processing and data 
transmission hardware, software, 
documentation or eperating personnel), 
data bases, or access to such services, 
faciltities, or data bases by any 
technological means, pursuant to 
§ 225.25(b}(7) of the Board's Regulation 
Y. These activities would take place in 
the states of Ohio, Indiana, and 
Kentucky. 

2. Simmons First National 
Corporation, Pine Bluff, Arkansas; to 
engage de novo through its subsidiary, 
Simmons First Agriculture Corporation, 
Pine Bluff, Arkansas, in developing 
lending; making, acquiring or servicing 
loans or extension of credit for its owns 
account or for the account of others; 
leasing personal or real property or 
acting as a broker or adviser in leasing 
such property; and performing 
appraisals of real estate. 

Board of Governors of the Federal Reserve 
System, September 18, 1985. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 85-22754 Filed 9-23-85; 8:45 am] 
BILLING CODE 6210-01-M 


Financial Management Bancshares of 
West Virginia, inc., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting cn the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
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Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than October 
16, 1985. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. Financial Management Bancshares 
of West Virginia, Inc., Morgantown, 
West Virginia; to acquire 100 percent of 
the voting shares of The First National 
Bank of Terra Alta, Terra Alta, West 

- Virginia. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW, Atlanta, Georgia 
30303: 

1. First Bankers Corporation of 
Florida, Pompano Beach, Florida; to 
acquire 100 percent of the voting shares 
of The Mall Bank, West Palm Beach, 
Florida. 

C. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Midwest Financial 
Corporation, Hanover Park, Illinois; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of First State Bank & Trust 
Company of Hanover Park, Hanover 
Park, Illinois. 

2. Franklin Bancorp, Inc., Fort Wayne, 
Indiana; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of South Central Bancorp, 
Inc., Edinburg, Indiana, thereby 
indirectly acquiring Edinburg State 
Bank, Edinburg, Indiana. 


Board of Governors of the Federal Reserve - 


System, September 18, 1985. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 85-22752 Filed 9-23-85; 8:45 a.m.]} 
BILLING CODE 6210-01-M 


General Bancshares Corp.; Formation 
of, Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking Company 


The company listed in this notice has 
applied under section 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) for 
the Board's approval under section 3 of 
the Bank Holding Company Act (12 
*J.S.C. 1842) to become a bank holding 


company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweight possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specificially any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 


. must be received at the Reserve Bank 


indicated or the offices of the Board of 
Governors not later than October 16, 
1985. 

A. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. General Bancshares Corporation, 
St. Louis, Missouri; to merge with 
Boatmen’s Bancshares, Inc., St. Louis, 
Missouri, thereby indirectly acquiring 
The Boatmen’s National Bank of St. 
Louis, St. Louis; Boatmen’s Bank of West 
County, Ballwin; Boatmen’s Bank of 
Cape Girardeau, Cape Girardeau; 
Boatmen’s Bank of St. Louis County, 
Clayton; Boatmen's Bank of Crestwood, 
Crestwood; Boatmen’s Bank of Taney 
County, Forsyth; Boatmen’s North Hills 
Bank, Kansas City; Boatmen’s Mountain 
Grove National Bank, Mountain Grove; 
Boatmen’s Bank of O'Fallon, O'Fallon; 
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Boatmen's Bank of Jefferson County, 
Pevely; Boatmen’s Raytown Bank, 
Raytown; Boatmen’s Bank of Pulaski 
County, Richland; Boatmen’s Bank of 
Concord Village, St. Louis; Boatmen’s 
Hampton Bank, St. Louis Boatmen’s 
National Bank of North St. Louis 
County, St. Louis; Boatmen’s National 
Bank of Springfield, Springfield; 
Boatmen’s Bank of Troy, Troy; 
Boatmen’s Bank of Aurora, Aurora; 
Boatmen’s Bank of Belton, Belton; 
Boatmen’s National Bank of Boonville, 
Boonville; Boatmen’s Bank of-Bulter, 
Bulter; Boatmen’s Bank of Carthage, 
Carthage; Boatmen’s National Bank of 
Cassville, Cassville; Boatmen’s Bank of 
Clinton, Clinton; Boatmen’s Bank of 
DeSoto, DeSoto; Boatmen’s Bank of 
Excelsior Springs, Excelsior Springs; 
Boatmen’s Bank of Independence, 
Indepdendence; Boatmen's Bank of 
Jennings, Jennings; Boatmen’s First 
National Bank of Kansas City, Kansas 
City; Boatmen’s Livestock National 
Bank, Kansas City; Boatmen’s National 
Bank of Lebanon, Lebanon; Boatmen’s 
Bank of Lee’s Summit, Lee’s Summit’ 
Boatmen’s Bank of Lexington, Lexington; 
Boatmen’s Bank of Lockwood, 
Lockwood; Boatmen’s Bank of Marshall, 
Marshall; Boatmen’s Bank of Nevada, 
Nevada; Boatmen’s Bank of South 
Raytown, Raytown; Boatmen’s National 
Bank of Richmond, Richmond; and 
Boatmen’s Bank of Webster Grove, 
Webster Grove; all located in Missouri. 
Applicant has also applied te acquire 
Boatmen’s Life Insurance Company, St. 
Louis, Missouri; and thereby engage in 
underwriting credit life and accident 
and health insurance written in 
connection with extensions of credit by 
the subsidiary banks of its parent 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act. These activities 
would be conducted in the states of 
Missouri, Illinois and Tennessee. 


Applicant has also applied to acquire 
Missouri Mortgage and Investment 
Company, St. Louis, Missouri, and 
thereby engage in making, acquiring or 
servicing mortgage loans for its own 
account or for the account of others. 
These activities would be conducted in 
the states of Missouri, Illinois and 
Tennessee. 


Board of Governors of the Federal Reserve 
System, September 18, 1985. 
James McAfee, 
Associate Secretary of the Board. _ 


[FR Doc. 85-22753 Filed 9-23-85; 8:45 am] 
BILLING CODE 6210-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Alcohol, Drug Abuse, and Mental 
Health Administration 


Aicohol Research Grants on 


Alcoholism Treatment; Matching 
Clients to Treatments 


AGENCY: National Institute on Alcohol 
Abuse and Alcoholism, HHS. 


ACTION: Issuance of Program 
Announcement for Alcohol Research 
Grants on Alcoholism Treatment: 
Matching Clients to Treatment. 


SUMMARY: The National Institute on 
Alcohol Abuse and Alcoholism 
announces the availability of a program 
announcement for Alcchol Research 
Grants for Research Grants on 
Alcoholism Treatment: Matching Clients 
to Treatments. These awards will be to 
support research grants to study the 
effectiveness of existing alcoholism 
treatment regimens at various facilities 
with careful control for the type and 
severity of alcohol dependency being 
treated. Research will also be supported 
for the development of empirical 
prediction scales to determine which 
alcoholics may be most suited for a 
particular treatment and when they are 
most treatable and for the delineation of 
clinically relevant approaches to match 
clients to therapies and treatment 
settings. Support may be requested for 
up to 5 years. It is estimated that up to 
$2 million will be available in Fiscal 
Year 1986 and future years to support 
several grants under this announcement. 
RECEIPT DATE OF APPLICATIONS FOR FY 
86 FUNDING: November 1, 1985. 

FOR A COPY OF THE ANNOUNCEMENT 
CONTACT: The National Clearinghouse 
for Alcohol Information (NCALI), Box 
2345, Rockville, Maryland 20852, 
Telephone (301) 468-2600. 

Donald Ian Macdonald, 

Administrator, Alcohol, Drug Abuse, and 
Mental Health Administration. 

[FR Doc. 85-22824 Filed 9-23-85; 8:45 am] 
BILLING CODE 4160-20-™ 


Alcohol Research Grants for Research 
on Children of Alcoholics 


AGENCY: National Institute on Alcohol 
Abuse and Alcoholism, HHS. 

ACTION: Issuance of Program 
Announcement for Alcohol Research 
Grants on Children of Alcoholics. 


SUMMARY: The National Institute of 
Alcohol Abuse and Alcoholism 
announces the availability of a program 


announcement for Alcohol Research 
Grants for Research on Children of 
Alcoholics. These awards will be to 
support research grants to develop more 
effective prevention, early intervention, 
and treatment programs for children of 
alcoholics. Areas of research interest 
include the identification of genetic and 
other biochemical, neuropsychological, 
and demographic markers for a 
predisposition for alcoholism; the 
identification of coping mechanisms 
which help some children at risk from 
becoming alcoholics; epidemiologic 
studies of the adverse consequences as 
a result of being the child of an 
alcoholic; and other research related to 
improving prevention, early intervention 
and treatment programs for the children 
of alcoholics. Support meiy be requested 
for up to 5 years. Applications 
recommended for approval by the 
National Advisory Council on Alcohol 
Abuse and Alcoholism will be 
considered for funding on the basis of 
the overall scientific and technical merit 
of the proposal as determined by peer 
review; NIAAA program needs and 
balance; and the availability of funds. 
RECEIPT DATE OF APPLICATIONS FOR FY 
86 FUNDING: November 1, 1985. 

FOR A COPY OF THE ANNOUNCEMENT 
CONTACT: The National Clearinghouse 
for Alcohol Information (NCALI), Box 
2345, Rockville, Maryland 20852, 
Telephone (301) 468-2600. 

Donald Ian Macdonald, 

Administrator, Alcohol, Drag Abuse, and 
Mental Health Administration. 

[FR Doc. 85~22825 Filed 9-23-85; 8:45 am] 
BILLING CODE 4160-20-m 


New Investigator Research Awards for 
Alcohol Research 


AGENCY: National Institute on Alcohol 
Abuse and Alcoholism, HHS. 


ACTION: Issuance of Program 
Announcement for New Investigator 


Research Awards for Alcohol Research. 


SUMMARY: The National Institute on 
Alcohol Abuse and Alcoholism 
(NIAAA) announces the availability of a 
program announcement for New 
Investigator Research Awards. These 
awards are to help new investigators 
develop their research interests and 
capabilities in alcohol-related 
biomedical and psychosocial research. 
In addition, this program seeks to attract 
scientists with more than 5 years of 
research experience in another field 
provided they have not been a principal 
investigator on an NIAAA supported 
project or published extensively {5 or 
more journal articles) in the alcohol 
research field. Women and minority 
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candidates, in particular, are 
encouraged to apply. Support may be 
requested for up to 3 years. In Fiscal 
Year 1986, approximately $1 million will 
be available for these awards, and it is 
anticipated that 15-20 awards will be 
made. 


RECEIPT DATE OF APPLICATIONS FOR FY 
86 FUNDING: November 1, 1985. 

FOR A COPY OF THE ANNOUNCEMENT 
CONTRACT: The National Clearinghouse 
for Alcohol Information (NCALI). Box 
2345, Rockville, Maryland 20852, 
Telephone (301) 468-2600. 

Donald Ian Macdonald, 

Administrator, Alcohol, Drug Abuse, and 
Mental Health Administration. 

[FR Doc. 85-22826 Filed 9-23-85; 8:45 am] 
BILLING CODE 4160-20-M 


Research Grants on Alcohol-Related 
Performance Effects and Traumatic 


Injury 


AGENCY: National Institute on Alcohol 
Abuse and Alcoholism, HHS. 


ACTION: Issuance of a Special Program 
Announcement for Research Grants on 
Alcohol-Related Performance Effects 
and Traumatic Injury. 


SUMMARY: The National Institute on 
Alcohol Abuse and Alcoholism 
(NIAAA) announces the availability of a 
special program announcement for 
Research Grants and Alcohol-Related 
Performance Effects and Traumatic 
Injury. These awards will be to support 
research grants to study the extent, 
causes and results of alcohol-involved 
unintentional injury and death as 
related to transportation, occupational, 
home and recreational activities. 
Research is encouraged on the effects of 
alcohol on simple and complex behavior 
ranging from basic neuromuscular and 
cognitive functioning to the performance 
of highly skilled tasks such as driving a 
car, flying an airplane, or operating 
sophisticated machinery and equipment. 
Research is also encouraged for the 
elucidation of the medical complications 
caused by the presence of alcohol in 
injured tissue; for epidemiologic studies 
of the role of alcohol in accidents and 
injuries; and on the design development 
and assessment of prevention and 
intervention programs. Support may be 
requested for up to 5 years. It is 
estimated that up to $1 million will be 
available in Fiscal Year 1986 and future 
years to support grants under this 
announcement. 

RECEIPT DATE OF APPLICATIONS FOR FY 
86 FUNDING: November 1, 1985. 

FOR A COPY OF THE ANNOUNCEMENT 
CONTACT: The National Clearinghouse 
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for Alcohol Information (NCALI), Box 
2345, Rockville, Maryland 20852, 
Telephone (301) 468-2600. 

Donald Ian Macdonald, 

Administrator, Alcohol, Drug Abuse, and 
Mental Health Administration. 


[FR Doc. 85-22823 Filed 9-23-85; 8:45 am] 
BILLING CODE 4160-20-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Camping Stay Limit on Public Land; 
Correction to the July 30, 1985 notice 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Establishment of camping stay 
limit for public lands administered by 


the BLM in the Butte District, Montana. . 


Persons may occupy any one site or 
multiple sites within a 5 mile radius on 
public lands not closed or otherwise 
restricted to camping within the Butte 
District for a total period of not more 
than fourteen days during any 28-day 
period. Following the fourteen day 
period persons may not relocate within 
a distance of five (5) miles of the site 
that was just previously occupied until 
- completion of the 28-day period. The 
fourteen day limit may be reached either 
through a number of separate visits or 
through a period of continuous 
occupations of a site. Under special 
circumstances and upon request, the 
authorized officer may give written 
permission for extension to the fourteen 
day limit. 

Additionally, no person may leave 
personal property unattended in 
designated campgrounds, recreation 
developments or elsewhere on public 
lands within the Butte District for a 
period of more than 24 hours without 
written permission from the authorized 
officer. 


SUPPLEMENTARY INFORMATION: This 
camping stay limit is being established 
in order to assist the Bureau in reducing 
the incidence of long-term occupancy 
trespass being conducted under the 
guise of camping on public lands within 
the Butte District. Of equal importance 
is the problem of long-term camping, 
which precludes equal opportunities for 
other members of the public to camp in 
the same area, which creates user 
conflicts. 

DATE: This camping stay limit will be 
effective immediately upon publication 
in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Jack McIntosh, District Manager, Butte 
District Office, 106 North Parkmont, P.O. 


Box 3388 Butte, Montana 59702, 
telephone (406) 494-5059. 

Authority for this stay limit is 
contained in CFR Title 43, Chapter II 
Part 8365, Subpart 8365.1-2 and 8365.2-3. 
September 13, 1985. 

Dean Stepanek, 

State Director. 

[FR Doc. 85-222783 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-DN-M 


Lakeview District Grazing Advisory 
Board; Meeting 


Notice is hereby given, in accordance 
with Pub. L. 92-463 that the Lakeview 
District will hold a meeting on 
September 30, 1985. The meeting will 
take place at 10:00 a.m. in the 
conference room of the-Bureau of Land 
Management office located at 1000 
South 9th Street, P.O. Box 151, 
Lakeview, Oregon 97630. The agenda 
will center on allocation of forage. 

The meeting is open to the public. 
Anyone wishing to attend and/or make 
written or oral statements to the board 
is requested to contact the District 
Manager at the above address before 
September 25, 1985. Sumimary minutes of 
the meeting will be available for review 
within 30 days following the meeting. 

Dated: September 12, 1985. 

Jerry Asher, 

District Manager. 

[FR Doc. 85-22782 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-33-M 
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[W-81328) 
Realty Action; Competitive Sale of 


' Public Lands in Laramie County, WY 


AGENCY: Bureau of Land Mangement, 
Interior. 


ACTION: Competitive Sale of Four Land 
Parcels in Laramie County, Wyoming. 


SUMMARY: The Bureau of Land 
Management has determined that the 
land described below is suitable for 
public sale and will accept bids on these 
lands. Section 203 of the Federal Land 
Policy and Management Act (FLPMA) of 
1976 (90 Stat. 2750; 43 U.S.C. 1713) 
requires the BLM to receive fair market 
value for the land sold and any bid for 
less than fair market value will be 
rejected. The BLM may accept or reject 
any and all offers, or withdraw any land 
or interest in the land from sale if the 
sale would not be consistent with 
FLPMA or other applicable law: 


The planning document, 
environmental assessment/land report, 
and memoranda and letters of Federal, 
State, and local contacts concerning the 
sale are available for review at the 
Bureau of Land Management, Rawlins 
District Office. All bids and ali requests 
for information should be sent to BLM, 
Rawlins District Office, 1300 North 
Third Street, P.O: Box 670, Rawlins, 
Wyoming 82301 (Phone 307/324-4841). 


PARCELS 


Legal Description 


6 
6 
6 
6 


- 14N,, R. 
. 14N,, R. 
. 14N,, R. 
- 14N.,, R. 


Sale Procedures 


1. The sale will be conducted under 
competitive bidding procedures, using a 
combination of sealed and oral bids. 
Any qualified bidder may submit a bid. 

2. To qualify for the oral bidding 
portion of the sale,.a bidder must submit 
a valid sealed bid. All sealed bids must 
be received in the Rawlins District 
Office by 2:00 p.m., on Tuesday, 
December 3, 1985. Sealed bid envelopes 
must be marked in the front lower left- 
hand corner with the words, “Public 
Land Sale, W-81328, Parcel No.—, 
Laramie County, Wyoming.” 

No special form of sealed bid is 
required, but all bids must show the 
amount bid for each parcel, the name 
and address of the bidder, and the bid 


9 W., 6th P.M., Sec. 4, Lot 3 
9 W., 6th P.M., Sec. 4, Lot 2 
9 W., 6th P.M., Sec. 4, Lot 1 
9 W., 6th P.M., Sec. 4, SEYNE% 


must be signed by the bidder or by a 
person authorized to act for the bidder. 

All sealed bids must be accompanied 
by a payment of not less than 20 percent 
of the total bid. Each bid and any final 
payment must be accompanied by a 
certified check, postal money order, 
bank draft, or cashier’s check made 
payable to the Department of the 
Interior-BLM. If two (2) or more 
envelopes containing valid bids of the 
same amount are received, 
supplemental oral bidding will 
determine the high bid. The 
supplemental bidding will follow the 
opening of the sealed bids. 

3. Sealed bids wil be opened at 2:00 
p.m., on Wednesday, December 4, 1985, 
at the Wyoming State Office of the 
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Bureau of Land Management, 2515 
Warren Avenue, Cheyenne, Wyoming. 

The highest sealed bid on the parcel 
would determine the base of the oral 
bidding conducted the day of the sale. 
The highest qualifying bid would be 
publicly declared on the day of the sale 
and oral bids would then be invited. 
After oral bids, if any are received, the 
highest qualifying bid would be declared 
by the authorized officer. The person 
declared to have entered the highest 
qualifying oral bid shall submit an 
additional deposit by cash, personal 
check, bank draft, money order, 
cashier's check, certified check, or any 
combination for the balance of 20 
percent of the increased bid 
immediately following the close of the 
sale. 

4. Failure to pay the remainder of the 
full price within 180 days of the sale will 
disqualify the apparent high bidder and 
the deposit will be forfeited and 
disposed of as other receipts of sale. If 
the apparent high bidder is disqualified, 
the next valid high bid will be accepted 
orintheeventitisthe only bid — 
received, the land will remain available 
for sale. 

The high bidder will be notified in 
writing within 30 days whether or not 
the Bureau can accept the bid. 

5. All bidders must be U.S. citizens, 18 
years of age or older, corporations 
authorized to own real estate in the 
State of Wyoming, a State, State 
instrumentality or political subdivision 
authorized to hold property, or an entity 
legally capable of conveying and 
holding lands interests in Wyoming. A 
statement with respect to citizenship 
must be included with the bid. 

6. If any or all of the parcels do not 
sell at the December 4 sale, the unsold 
parcels will be reoffered for sale under a 
sealed bid only process. For reoffered 
land, bids must be received by 11:00 a.m. 
on the fourth (4th) Wednesday of each 
month beginning February 26, 1986. 
Reoffered land will remain available for 
sale until sold or until otherwise 
removed from sale consideration. 
Contact the Rawlins District Office at 
the above address to determine which 
parcels will be reoffered. The 
procedures outlined in No. 2, No. 4, and 
No. 5 above apply. 


Patent Terms and Conditions 


Any patent issued will be subject to 
all valid existing rights. Specific patent 
reservations include: 

1. A reservation for ditches or canals 
by authority of the United States, Act of 
August 30, 1890 (26 Stat. 391; 43 U.S.C. 


5). 
2. Ail minerals shall be reserved to the 
United States, together with the right to 


prospect for, mine and remove the 
minerals. A more detailed description of 
this reservation, which will be 
incorporated in the patent document, is 
available for review at this BLM office. 

3. A road right-of-way over and across 
a 40-foot strip of land will be reserved 
for public access and use of ihe people 
of the United States generally. A survey 
plat showing the location of this 
reserved access is available for public 
inspection in this office. 

4. Patent issued for parcel 1 would be 
subject to W—40660, a right-of-way for 
county road 109. Patents issued for 
parcels 1, 2 and 4 would be subject to 
right-of-way C-063605 and W-079242 for 
powerlines. All patents issued would be 
subject to oil and gas lease W-77432. 

For a period of 45 days from the date 
of this Notice, interested parties may 
submit comments to the District 
Manager, Rawlins District Office, 1300 
Third Street, P.O. Box 670, Rawlins 
Wyoming 82301. Any adverse comments 
will be evaluated by the State Director, 
who may vacate or modify this realty 
action and issue a final determination. 
In the absence of any action by the State 
Director, this realty action will become 
the final determination of the 
Department of the Interior. 

September 16, 1985. 

Richard Bastin, 

District Manager. 

[FR Doc. 85-22784 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-22-M 


Colorado; Completion of Amendment 
to the White River Resource Area, 
Management Framework Plan and 
Designation of Raven Ridges as an 
Area of Critical Environmental 
Concern. 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Amendment to White River 
Resource Area, Management 
Framework Plan; Designation of Raven 
Ridge Area of Critical Environmental 
Concern. 


SUMMARY: In accordance with 43 CFR 
Part 1600 and Pub. L. 94-579, section 202, 
the Bureau of Land Management, Craig 
District, Colorado, has completed the 
amendment to the White River Resource 
Area Management Framework Plan. The 
amendment determined that certain 
plant species found in the Raven Ridge 
area listed below should be protected 
through designation as an Area of 
Critical Environmental Concern. 
SUPPLEMENTARY INFORMATION: The 
geographic area covered by the Raven 
Ridge Area Critical Environmental 
Concern is approximately 1,049 acres of 





land in Rio Blanco County, Colorado, 
within the White River Resource Area. 
The ACEC lies approximately six miles 
west of Rangely, Colorado. The 
following legal description encompasses 
the ACEC area: 


Sixth Principal Meridian 
T.1N., R. 103 W. 
Sec. 3: SW14NW %, S% 
Sec. 4: SEYANE%, E%eSE% 
T.2N., R. 103 W. 
Sec. 18: Lots 3 and 4, SE4SW% 
Sec. 19: WY%NE%, NW%, NEXSW%, 
NW'%4SE% 
T. 2N., R. 104 W. 
Sec. 11: NW%, NE“SW%, NW%SW%, 
SE%SW %, SE% 
Sec. 13: S“2NE%, NW%, EXSW%, SE% 
Sec. 14: NE%, NEANW% 
Sec. 24: NE4ANE% 


The Bureau of Land Management 
completed the required land use plan 
amendment and environment analysis 
for consideration of Raven Ridge for 
designation as an Area of Critical 
Environmental Concern. The plan 
amendment was prepared and reviewed 
by an interdisciplinary team with 
experience and knowledge in the 
following areas: lands, minerals, 
wildlife, recreation, cultural resources, 
vegetation and livestock grazing. Full 
participation was provided throughout 
the plan amendment. 

A list of species and their ranking as 
rare, sensitive, or threatened status is 
available at: Bureau of Land 
Management, White River Resource 
Area, P.O. Box 928, Meeker, Colorado 
81741. 

For further information contact: David 
C. Nylander, Team Leader, White River 
Resource Area, at the above address. 
(Telephone: 303-878-3601). 


Dated: September 17, 1985. 
Kannon Richards, 
State Director. 
(FR Doc. 85-22755 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-JB-M 


National Park Service 


National Register of Historic Places; 
Arizona et al.; Notification of Pending 
Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
September 14, 1985. Pursuant to § 60.13 
of 36 CFR Part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, U.S. Department of the Interior, 
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Washington, DC 20243. Written 
comments should be submitted by 
October 9, 1985. 

Carol D. Shull, 

Chief of Registration, National Register. 
ARIZONA 


Coconino County 


Flagstaff, Railroad Addition Historic District 
(Boundary Decrease), Roughly bounded by 
Birch Ave., Agassiz St., Santa Fe RR 
Tracks, Leroux St., and Aspen Ave. 

Grand Canyon South Rim vicinity, Hu// 
Cabin Historic District, Kaibab National 
Forest, 1.5 miles S. of Grand Canyon South 
Rim 

Yuma County 

Sears Point Archaeological District 


Arkansas 


Clark County 
Ross Site 


Craighead County 

Jonesboro, Berger-Graham House, 1327 S. 
Main St. 

Izard County 

Calico Rock, Calico Rock Historic District, 
Roughly bounded by Main St., Rodman, 
Walnut, and Peppersauce Alley 

Pulaski County 

Little Rock, Van Frank Cottages, 515-519 E. 
15th St. & 1510 Park Lane 

Saline County 

Hughes Mound Site (3SA11) 


CALIFORNIA 


Riverside County 

Palo Verde Circles (Earth Figures of 
California-Arizona-Colorado River Basin 

IOWA 


Clinton County 

Clinton, First National Bank, 226 Fifth Ave. 
South 

Jefferson County 

Fairfield, Wells—Stubbs House, 508 E. 
Burlington Ave. 

Linn County 


Cedar Rapids, Taylor-Van Note House, 4600 
Blairs Ferry Rd. 
Troy Mills, Odd Fellows Hall, Troy Mills Rd. 


KANSAS 


Sherman County 


Ruleton vicinity, Veselik, John Ludwig, 
House, CR 881 


Woodson County 


Yates Center, Stockbrands and Kemmerer 
Department Store, 100 E. Rutledge 

Yates Center, Woodson County Courthouse, 
Courthouse Sq. between Main, Rutledge, 
State & Butler Sts. 


LOUISIANA 


Concordia Parish 


Ferriday vicinity, Roseland, 500 Fisherman 
Dr. 


Tangipahoa Parish 


Kentwood, Kent, Charles Adolph, Sr., House, 
701 Ave. E 


MAINE 


Cumberland County 


Brunswick, Pennellville Historic District, 
Roughly bounded by Pennellville Rd., 
Middle Bay Cove and Pennell Way 


MARYLAND 


Frederick County 
Nolands Ferry I Archeological Site 


MASSACHUSETTS 


Bershire County 


North Adams, Armstrong House (North 
Adams MRA), 60 Brooklyn St. 

North Adams, Arnold Print Works (North 
Adams MRA), 87 Marshall St. 

North Adams, Blackinton Historic District 
(North Adams MRA), Roughly bounded by 
Ashton Ave., Wood St., Massachusetts & 
Doanes Aves. & Boston & Main Railroad 

North Adams, Boardman (The) (North Adams 
MRA), 39-53 Montana St. 

North Adams, Browne, Charles, House 
(North Adams MRA), 932 S. Church St. 

North Adams, Church Street-Caddy Hill 
Historic District (Boundary Increase) 
(North Adams MRA), Roughly bounded by 
E. Main, Wall, Holbrook, & Meadow Sts., 
Elmwood Ave., Church, Perry, South, & 
Ashland Sts. 

North Adams, Crowley House (North Adams 
MRA), 365 W. Main St. 

North Adams, Freeman’s Grove Historic 
Distric (North Adams MRA), Roughly 
bounded by Liberty, Hall & Eagle Sts., 
Bracewell Ave., & Houghton 

North Adams, Hathaway Tenement (North 
Adams MRA), 311-321 River St. 

North Adams, Johnson Manufacturing 
Company (North Adams MRA), 65 Brown 
St 


North Adams, Johnson School (North Adams 
MRA), School St. 

North Adams, Monument Square Historic 
District (Boundary Increase) (North Adams 
MRA), Roughly bounded by Holden, 
Center, & Union Sts., East Middle School, 
Summer, & Main Sts. 

North Adams, Norad Mill (North Adams 
MRA), 60 Roberts. Dr. 

North Adams, Normal School Historic 
District (North Adams MRA), Roughly 
Church and Blackinton Sts. 

North Adams, Sherman, William B., Farm 
(North Adams MRA), 1072 State Rd. 

North Adams, Sykes House (North Adams 
MRA), 521 W. Main St. 

North Adams, Wells House (North Adams 
MRA), 568 W. Main St. 


MISSISSIPPI 
Copiah County 


Gallman, Gallman Historic District, Roughly 
US 51 and Church St. 
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Hinds County 


Jackson, Galloway-Williams House, 427 E. 
Fortification St. 


Lauderdale County 


Causeyville, Causeyville Historic District, 
Meridian-Causeyville Rd. 


Oktibbeha County 
Starkville, Cedars (The), Old West Point Rd. 


Washington County 


Leland vicinity, Hollyknowe, SE of CR 299 & 
82 Intersection 


MISSOURI 


Buchanan County 


St. Joseph, Christian Sachau Saloon 
(Frederick Avenue MRA), 1613-1615 
Frederick Ave. 

St. Joseph, City Hose Company #9 (Frederick 
Avenue MRA), 2217 Frederick Ave. 

St. Joseph, Columbia Bakery—Cunliffe and 
Hines-Grocers (Frederick Avenue MRA), 
1606 Frederick Ave. 

St. Joseph, Cripe Bakery (Frederick Avenue 
MRA), 2300 Frederick Ave. 

St. Joseph, Foster-Hall Tire Company 
(Frederick Avenue MRA), 19th and 
Frederick 

St. Joseph, Frederick Avenue Historic District 
(Frederick Avenue MRA), Frederick Ave. 
bounded by Isadore, 13th, N. 12th, Faracon, 
and N. 11th Sts. 

St. Joseph, Geiger, Dr. Jacob, House-Maud 
Wyeth Painter House (Frederick Avenue 
MRA), 2501 Frederick Ave. 

St. Joseph, Goodrich Silvertown Inc.— 
Packard St. Joseph Motors (Frederick 
Avenue MRA), 1700 Frederick Ave. 

St. Joseph, Hagermann Saloon (Frederick 
Avenue MRA), 1605 Frederick Ave. 

St. Joseph, Lehr Construction Co. (Frederick 
Avenue MRA), 2115 Frederick Ave. 

St. Joseph, Players Cocktail Lounge 
(Frederick Avenue MRA), 1631-1635 
Frederick Ave. 

St. Joseph, Rivoli Theatre—Uptown Theatre 
(Frederick Avenue MRA), 2113 Frederick 
‘Ave. 

St. Joseph, Robertson’s Conoco Service 
(Frederick Avenue MRA), 1932 Frederick 

St. Joseph, Seaman and Schuske Building 
(Frederick Avenue MRA), 1604 Frederick 
Ave. 

St. Joseph, St. Joseph City Hall (Frederick 
Avenue MRA), Frederick at 11th St. 

St. Joseph, Tetherow Brothers Building 
(Frederick Avenue MRA), 1320 Frederick 
Ave. 

St. Josepn, Wyeth Flats (Frederick Avenue 
MRA), 1015-1031 Faraon St. 


St. Louis County 

St Louis, Sanitol Building, 4252-4264 Laclede 
Ave. 

NEBRASKA 


Scotts Bluff County 


Scottsbluff, Marquis Opera House, 1601-1603 
Broadway 





NEW YORK 
Suffolk County 


Huntington, Robinson House (Huntington 
Town MRA), 563 Asharnken Ave. 


OHIO * 


Franklin County 

Columbus, Trinity German Evangilical 
Lutheran Church, 404 S. Third St. 

Madison County 

London, london Commercial Rusiness 
Historic District, Roughly bounded by 
Fourth, Union, Center, and Oak Sts. 

Ottawa County 

Middle Bass Island, Golden Eagle Wine 
Cellars, Fox and Lonz Rds. 

Portage County 


Ravenna, East Main Street Historic District, 
E. Main St. between Clinton and Linden 


Ravenna, Reed, C.A., House 299 W. Riddle St. 


Trumbull County 

Brookfield, Brookfield Center Historic 
District, Roughly W. side of OH 7 between 
Sharon-Warren Rd. to N. Wood St., and 
Brookfield Village Green 

Fowler, Fowler Center Historic District, 
Roughly area around Fowler Township 
Village Green at OH 305 & OH 193 


Warren County 

Kings Mills, Peters Cartridge Company, 1915 
Grandin Rd. 

SOUTH CAROLINA 


Berkeley County 


Huger vicinity, Quinby Plontation House— 
Halidon Hill Plantation, 3 miles W of 
Hager 


Darlington County 

Springville, Goodson, Arthur, House 
(Springville MRA), W of CR 133 

Springville, Hart, John L., House (Springville 
MRA), E of CR 133 

Springville, Lide, Evan J., House (Springville 
MRA). W of CR 228 NW of SC 34 

Springviile, Lide, John W., House (Springville 
MRA), W of CR 133 

Springville, White Plains (Springville MRA), 
N of CR 177 & NE of CR 389 JCT 

Springville, Wilds Hall {Springville MRA), W 
of CR 228 off SC 34 


Greenwood County 


Greenwood, O/d Greenwood High School, 
857 S. Main St. 


UTAH 


Daggett County 


Brown's Park, John Jarvie Historic Site, 
Green River & Indian Crossing Bridge, SW 
of Jarvie 


VIRGINIA 


Culpeper County 


Rapidan, Locust Grove, Locust Grove Farm 
on VA 736 


Portsmouth (Independent City) 
Seaboard Coastline Building, 1 High St. 


Westmoreland County 

Mt. Holly vicinity, Spring Grove, VA 202 
WASHINGTON 

King County 


Seattle, Showboat Theatre, 1705 NE Pacific 
St. UW 


WEST VIPGINIA 


Kanawha County 


Charleston. Spring Hill Cemetery Historic 
District. 1554 Farnsworth Dr. 


WISCONSIN 


Calumet County 
Aebischer Site (47—Ct-30) 


Milwaukee County 

Wauwatosa, Hart, Thomas B., House, 1609 
Church St. 

[FR Doc. 85-22768 Filed 9-23-85; 8:45 am] 

BILLING CODE 4310-70-M 


National Register of Historic Piaces; 
Kailua-Kona, Hawaii, County, Hi; 
Notice on NHL Boundaries 


September 16, 1985. 

The National Park Service has been 
working to establish boundaries for all 
National Historic Landmarks for which 
no specific boundary was identified at 
the time of designation and therefore are 
without a clear delineation of the 
amount of property involved. The results 
of such designation make it important 
that we define specific boundaries for 
each landmark. 

In accordance with the National 
Historic Landmark program regulations, 
36 CFR Part 65, the National Park 
Service notifies owners, public officials 
and other interested parties and 
provides them with an opportunity to 
make comments on the proposed 
boundaries. 

The 60-day comment period on the 
attached National Historic Landmark 
has ended, and the boundaries have 
been established. Copies of the 
documentation of the landmark and its 
boundaries, including maps, may be 
obtained from Jerry L. Rogers, Associate 
Director, Cultural Resources, and 
Keeper of the National Register of 
Historic Places, Nationa! Park Service, 
P.O. Box 37127, Washington, D.C. 20013- 
7127, Attention: Chief of Registration 
(Phone: 202-343-9536). 

Carol D. Shull, 

Chief of Registration, National Register of 
Historic Places, Interagency Resources 
Division. 

Kamakahonu National Historic Landmark 


Kailua-Kona, Hawaii County, Hawaii 
American Factors, Ltd. owns the major 
portions of old Kamakahonu in two parcels 
(7-5-06: parcels 24 and 32). These parcels are 
0.8 and 1.6 acres, respectively. Additionally, 
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the State of Hawaii owns a narrow strip of 
beach—lands below the high tide mark. 
Amfac’s parcel 24 (0.8 acre) contains the 
reconstructed ‘Ahu’ena Heiau and hale nana 
mahina'ai and the foundations of the hale 
poki. ' 

Parcel 24 (0.8 acre) contains the only 
visible remains of the former Kamakahonu 
settlement. All other structures referred to in 
this text have been destroyed in the course of 
modern commercial developments. 

[FR Doc. 85-22766 Filed 9-23-85; 8:45 am] 


BILLING CODE 4310-70-M 


National Register of Historic Places; 
Clayton, Union County, NM; Notice on 
NHL Boundaries 


September 16, 1985. 


The National Park Service has been 
working to establish boundaries for all 
National Historic Landmarks for which 
no specific boundary was identified at 
the time of designation and therefore are 
without a clear delineation of the 
amount of property involved. The results 
of such designation make it important 
that we define specific boundaries for 
each landmark. 

In accordance with the National 
Historic Landmark program regulations 
36 CFR Part 65, the National Park 
Service notifies owners, public officials 
and other interested parties and 
provides them with an opportunity to 
make comments on the proposed 
boundaries. The 60-day comment period 
on the attached National Historic 
Landmark has ended, and the 
boundaries have been established. 
Copies of the documentation of the 
landmark and its boundaries, including 
maps, may be obtained from Jerry L. 
Rogers, Associate Director, Cultural 
Resources, and Keeper of the National 
Register of Historic Places, National 
Park Service, P.O. Box 37127, 
Washington, D.C. 20013-7127, Attention: 
Chief of Registration (Phone: 202-343- 
9536). 

Carol D. Shull, 

Chief of Registration, National Register of 
Historic Places, Interagency Resources 
Division. 

Rabbit Ears NHL (Clayton Complex) 
Clayton, Union County, New Mexico 

The Rabbit Ears (Clayton Complex) 
National Historic Landmark consists of three 
camp sites (McNees' Crossing, Turkey Creek 
Camp and Rabbit Ears Camp) and two 
natural features (Rabbit Ears Mountain and 
Round Mound) of the Santa Fe Trail. The 
campsites are bound together by the remains 
of the Santa Fe Trail and form one elongated 
parcel, while the two natural features consist 
of two separate parcels south of the 
campsites and trail. 

Parcel #1, is shaped like a parallelogram 
running from the Oklahoma-New Mexico 
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border in a southwesterly direction, across 
three USGS maps. Within the parallelogram 
the actual NHL boundary is delineated in 
blue pen. The three campsites are bound 
together by a corridor centered on the Santa 
Fe Trail (as it is indicated on the enclosed 
USGS maps). The boundaries of the corridor 
run parallel to the Trail, at a distance of 150’ 
on either side of it. This corridor becomes 
thicker in the area of the three campsites. In 
the area of McNees Crossing (Moses Quad) 
the corridor is expanded to include both 
segments of the Cimarron Cutoff. in the area 
of the Turkey Creek Camp, along the Alamos 
Creek (McLaughlin Bridge & Bible Top Butte 
Quads) the northern part of the boundary 
runs parallel to the Santa Fe Trail, while the 
southern part of the boundary follows the 
creek bottom area of Alamos Creek, which 
served the travelers as a stopping place. An 
arbitrary tine was used for the southern 
boundary of the Turkey Creek Camp because 
there was not a convenient contour line to 
utilize and the on-site inspection selected this 
area as that area most likely to have served 
as the camping site. The expanded boundary 
for the Rabbit Ears Creek Camp has its 
northern boundary paralleling the Santa Fe 
Trail, and its southern boundary consisting of 
the 5600’ contour line. These north and south 
boundaries and the arbitrary west and east 
lines enclose a broad flat valley which 
encloses the general camp site area of the 
Rabbit Ears Creek Camp. (See Mount Dora 
Quad). 

Parcel #2, encloses the prominent double- 
peaked Rabbit Ear Mesa (Bible Top Butte & 
Rabbit Ear Mountain Quads). Starting at 
Point E the Boundary runs southeast to Point 
F, thence straight south to Point G. From 
Point G the Boundary goes southwest to Point 
H, thence straight west to Point I. The 
Boundary from Point I follows State Highway 
370 to Point J. From Point J] the boundary runs 
northeast to Point K and thence due east to 
Point E. This boundary is to enclose those 
parts of Rabbit Ear Mesa which are 
considered significant within the most 
succinct boundary. 

Parcel #3, Mount Clayton {Round Mound), 
consists of Sections 2 and 3 of T.26N., R.31E., 
and Sections 34 and 35 of T.27N., R.31E. 


[FR Doc. 85-22767 Filed 9-23-85; 8:45 am] 
BILLING CODE 4310-70-M 


Office of Surface Mining Reciamation 
and Enforcement. 


[Federal Coal Mining Lease No. NM- 
0315559] 


Availability of Final Environmental 
Impact Statement on the Proposed 
Mining Plan and Transportation 
Corridor Plan, La Plata Mine, San Juan 
County, NM 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Notice of availability of final 
environmental impact statement (OSM- 
EIS-17). 


SUMMARY: The Office of Surface Mining 


Reclamation and Enforcement (OSM) is 


making available the final 
environmental impact statement (EIS) 
on the proposed La Plata mine and 
transportation corridor. The EIS has 
been prepared to assist the Department 


.of the Interior and the New Mexico 


Mining and Minerals Division {MMD) in 
making a decision on San Juan Coal 
Company's application to surface mine 
coal approximately 18 miles north of 
Farmington, New Mexico. 

ADDRESSES: Copies of the final EIS may 
be obtained from Allen D. Klein, 
Administrator, Attn.: Charles Albrecht, 
OSM, Western Technical Center, 
Second Floor, Brooks Towers, 1020— 
15th Street, Denver, Colorado 80202. 
FOR FURTHER INFORMATION CONTACT: 
Charles M. Albrecht, Chief, 
Environmental Analysis Branch 
(telephone: 303-844-2451) at the Denver, 
Colorado, location given under 
“ADDRESSES.” 

SUPPLEMENTARY INFORMATION: San Juan 
Coal Company proposes to mine an 
average of about 2.0 million tons per 
year or 69.7 million tons of coal over 32 
years at its La Plata mine. In the 
process, 1,551 acres of land would be 
distrubed on the mine area, the facilities 
area, and the transportation corridor 
addressed by San Juan Coal Company’s 
permit application. An additional 92 
acres would be disturbed during 
construction of that part of the 
transportation corridor within the permit 
area of the San Juan mine. Total 
disturbance, therefore, would be 1,643 
acres. The Black Diamond, Navajo, and 
San Juan mines are in operation in the 
general area. 

The proposed La Plata mine draft EIS 
was released to the public’ on October 
23, 1984. A scoping meeting and a public 
hearing were held on July 27, 1983, and 
December 4, 1984, respectively, at the La 
Plata Firehouse, La Plata, New Mexico. 
A third public hearing was held on 
February 28, 1985, at the Farmington 
Civic Center, Farmington, New Mexico. 
The public comment period on the draft 
EIS ended March 6, 1985. 

The EIS analyzes the impacts on the 
human environment that would result 
from approval of the mining plan by 
OSM and issuance of a right-of-way 
grant for a coal transportation corridor 
by the Bureau of Land Management 
(BLM) for San Juan Coal Company’s 
proposed mine. The Secretary of the 
Interior must make a decision of San 
Juan Coal Company’s permit application 
in accordance with the Surface Mining 
Control and Reclamation Act of 1977. 
The EIS evaluates four alternative 
actions that cover the range of decisions 
available to the Secretary of the Interior 
regarding the mining plan and the 


transportation corridor plan fer the 
proposed La Plata mine. These actions 
are (1) approval of the plans with 
conditions to bring them into 
compliance with Federal and State 
regulations (alternative A); (2) approval 
of the mining plan with conditions and 
approval of an alternative 
transportation scenario to transport coal 
from the mine (alternative B); (3) 
disapproval of the plans in which no 
Federal approval would be issued 
(alternative C); or (4) no action 
(alternative D). OSM and BLM have 
identified alternative A as the prefered 
alternative. 

The final EIS is made up of two 
volumes. The first volume consists of the 
EIS text revised in response to public 
comments on the draft EIS; the second 
volume consists of written public 
comments received on the draft EIS, a 
summary of the December 4, 1984, public 
hearing, and excerpts from the February 
28, 1985, public hearing and OSM's 
responses to these comments. 

Dated: September 13, 1985. 


Brent Wahlquist, 


Assistant Director, Technical Services and 
Research. 


[FR Doc. 85-22690 Filed 9-23-85; 8:45 am] 
BILLING CODE 4390-05-44 


INTERNATIONAL TRADE 
COMMISSION 


[332-213] 


Competitive Position of United States 
and Eurcpean Community Pork in the 
United States and Third Country 
Markets 


AGENCY: International Trade 
Commission. 
ACTION: Change in location of hearing. 


sumManyY: Notice is hereby given that 
the location of the public hearing in 
connection with the investigation has 
been changed from Des Moines, lowa, to 
Washington, D.C. The public hearing 
will be held in the Commission Hearing 
Room, 701 E Street NW, Washington, 
DC, 20436, beginning at 10:09 a.m. on 
September 27, 1985. Notice of the 
institution of the investigation was 
published in the Federal Register of June 
19, 1985 (50 FR 25475), and notice of the 
public hearing location in Des Moines, 
lowa was published in the Federal 
Register of September 12, 1985 {50 FR 
37293). 

FOR FURTHER INFORMATION CONTACT: 
David E. Ludwick {202-724-1763}, Office 
of Industries, Animal, Fisheries, and 





38722 


Forest Produc ts Division, U.S: 
International Trade Commission, 
Washington, D.C. 20436. 


By order of the Commission 
Issued: September 20, 1985. 


[FR Doc. 85-22855 Filed 9-23-85; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-6 (Sub-258)] 


Burlington Northern Railroad Co.; 
Abandonment Between Rosalia and 
Spring Valley, WA; Findings 

The Commission has issued a 
certificate authorizing the Burlington 
Northern Railroad Company (BN}, to 
abandon its 5.57 miles of railroad 
between Rosalia (milepost 45.60) and 
Spring Valley, WA (milepost 40.00). The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds that: 
(1) A financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this notice. The following 
notation shall be typed in bold face on 
the lower left-hand corner of the 
envelope containing the offer: “Rail 
Section, AB~OFA”. Any offer previously 
made must be remade within this 10 day 
period. 

In formation and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR Part 1152. 

James H. Bayne, 

Secretary. 

[FR Doc. 22807 Filed 9-23-85; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-18 (Sub-77X] 
The Chesapeake and Ohio Railway 


Applicant has filed a notice of 
exemption under 49 CFR Part 1152, 
Subpart F—Exempt Abandonments to 
abandon its 1.69 mile line of railroad 
known as the Millers Creek Subdivision 
extending from Valuation Station 
3257 + 74.6 (station—2+95.1) to the end 
of the line at Valuation Station 86+ 154 
in Johnson County, KY. 


Applicant has certified (1) that no 
local traffic has moved over the line for 
at least 2 years and that overhead traffic 
is not moved over the line or may be 
rerouted, and (2) that no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
or has been decided in favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). 

The exemption will be effective 
October 24, 1985 (unless stayed pending 
reconsideration). Petitions to stay must 
be filed by October 4, 1985, and petitions 
for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by October 14, 
1985 with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representatives: 

Lawrence H. Richmond, Suite 2204, 100 
North Charles Street, Baltimore, MD 
21201. 

Peter J. Shudtz, P.O. Box 6419, 
Cleveland, OH 44202. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided: September 18, 1985. 

By the Commission, Richard Lewis, Acting 
Director, Office of Proceedings. 

James H. Bayne, 

Secretary. 

[FR Doc. 85-22806 Field 9-23-85; 8:45 am] 

BILLING CODE 7035-01-M 


[Docket No. AB-18 (Sub-72X)] 


The Chesapeake and Ohio Railway 
Co., Abandonment Exemption in 
Genesee County, Mi 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of Exemption. 
summary: The Interstate Commerce 


Commission exempts from the 
requirements of prior approval under 49 
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U.S.C. 10903, et seg., the abandonment 
by The Chesapeake and Ohio Railway 
Company of the remaining portion of its 
former Otisville Branch extending a 
distance of 1.14 miles between milepost 
0.00 and milepost 1.14 near Flint, in 
Genesee County, MI. © 


DATES: This exemption will be effective 
on October 24, 1985 publication. 
Petitions to stay must be filed by 
October 9, 1985, and petitions for 
reconsideration must be filed by 
October 21, 1985. 


ADDRESSES: Send pleadings referring to 
Docket No. AB-18 (Sub-No. 72X) to: 

(1) Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner's representative: Rene J. 
Gunning, 100 North Charles Street, 
Baltimore, MD 21201. 


FOR FURTHER INFORMATION CONTACT: 
Louis E. Gitomer (202) 275-7245. 


SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T.S. 
InfoSystems, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call 289-4357 
(DC Metropolitan area) or toll free (800) 
424-5403. 

Decided: September 10, 1985. 

By the Commission, Chairman Taylor, Vice 
Chairman Gradison Commissioners Sterrett, 
Andre, Simmons, Lamboley and Strenio. 
Commissioner Sterrett did not participate in 
the disposition of this proceeding. 

James H. Bayne, 

Secretary. 

[FR Doc. 85-22805 Filed 9-23-85; 8:45 am] 
BILLING CODE 7035-01-M 


(Finance Docket No. 30723] 


Consolidated Rail Corp.; Trackage 
Rights; Grand Trunk Western Railroad 
Co.; Exemption 


The Grand Trunk Western Railroad 
Company (GTW) has agreed to grant 
overhead trackage rights to 
Consolidated Rail Corporation (Conrail) 
at North Lima, Ohio over a segment of 
GTW’'s line described as follows: 


Between Conrail'’s connection with GTW at 
Sugar Street Interlocking, Lima, Ohio, 
Milepost 132.60 and GTW's yard tracks 
located at North Lima Yard, north of the City 
of Lima, Ohio, Milepost 130.00, all of which is 
located on GTW's Flat Rock Subdivision, a 
total distance of 2.60 miles. 


The trackage rights will be effective 
September 11, 1985, or on such later date 
at GTW and Conrail agree to, as 
evidenced by an exchange of letters. 
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This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505{d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. 


Dated: September 20, 1985. 

By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 
Kathleen M. King, 

Acting Secretary. 
[FR Doc. 22871 Filed 9-23-85; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Importer of Controlled Substances; 
Stepan Chemical, Registration 


By Notice dated July 10, 1985, and 
published in the Federal Register on July 
18, 1985 (50 FR 29283), Stepan Chemical, 
Natural Products Department, 100 West 
Hunter Avenue, Maywood, New Jersey 
07607, made application to the Drug 
Enforcement Administration to be 
registered as an importer of coca leaves 
(9040), a basic class of controlled 
substance listed in Schedule I. 

No comments or objections have been 
received. Therefore, pursuant to section 
1008{a) of Controlled Substances Import 
and Export Act and in accordance with 
Title 21, Code of Federal Regulations, 

§ 1311.42, the above firm is granted 
registration as an importer of the basic 
class of controlled substance listed 
above. 

Dated: September 17, 1985. 

Gene R. Haislip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

[FR Doc. 85-22770 Filed 9-23-85; 8:45 am] 
BILLING CODE 4410-09-M 


Manufacturer of Controlled 
Substances; Syncates Associates inc.; 
Registration 


By Notice dated July 24, 1985, and 
published in the Federal Register on July 
31, 1985 (50 FR 31058), Syncates 
Associates Inc., 9307-M Harwin, 
Houston, Texas 77038, made application 
to the Drug Enforcement Administration 
to be registered as a bulk manufacturer 
of Pentobarbital (2270), a basic class of 
controlled substance listed in Schedule 
i. 

No Comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
Title 21, Code of Federal Regulations, 


§ 1301,54(e), the Deputy Assistant 
Administrator hereby orders that the 
application submitted by the above firm 
of registration as a bulk manufacturer of 
the basic class of controlled substances 
listed above is granted. 

Dated: September 17, 1985. 
Gene R. Haislip, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. 85-22771 Filed 9-23-85; 8:45 am] - 
BILLING CODE 4410-09-M 


Bureau of Prisons 


Advisory Corrections Council; 
Renewal 


Notice is hereby given that the 
Charter for the Advisory Corrections 
Council has been renewed. 

The Council will continue to consider 
correctional issues, especially in the 
Federal sphere, as provided for in Pub. 
L. 81-956; Title 18, U.S. Code, Section 
5002. Correctional issues encompass the 
entire scope of imposition and execution 
of sanctions in criminal cases, including 
matters of probation, parole, 
imprisonment, vicitms’ rights, and rights 
of prisoners and offenders. 

Since its members included major 
policy makers on correctional issues in 
the Judiciary and Executive Branch, the 
recommendations of the Council have a 
significant role in policy development in 
both branches, and hence the Congress. 
It has been determined that the 
continuation of this Council is in the 
public interest. 

The Council will meet on a quarterly 
basis and when specially convened. 
Notices of all meetings will be 
announced in the Federal Register. 
Norman A. Carlson, 

Director, Bureau of Prisons. 
[FR Doc. 22813 Filed 9-23-85; 8:45 am] 
BILLING CODE 4410-05-M 


DEPARTMENT OF LABOR 
Office of the Secretary 


Secretary of Labor’s Committee on 
Veterans’ Employment; Meeting 


The Secretary's Committee on 
Veterans’ Employment was established 
under section 308, Title Il, Pub. L. 97- 
306 “Veterans Compensation, Education 
and Employment Amendments of 1982,” 
to bring to the attention of the Secretary, 
problems and issues relating to 
veterans’ employment. 

Notice is hereby given that the 
Secretary of Labor’s Committee on 


Veterans’ Employment will meet on 
Tuesday, October 15, 1985, at 10:00 A.M., 
in the Secretary's Conference Room, S- 
2508, FPB. 
Items to be discussed are: 
Pre-separation Briefing Project 
Colorado Project Update 
Solicitation for Grant Applications 
Update 

Emergency Veterans’ Job Training Act 
Update 

VETS Conference Highlights 

The public is invited. 

Signed at Washington, D.C. this 19th day of 

September, 1985. 

Donald E. Shasteen, 

Assistant Secretary for Veterans’ 

Employment and Training. 

[FR Doc. 85-22786 Filed 9-23-85; 8:45 am] 

BILLING CODE 4510-79-M 


Employment and Training 
Administration 


[TA-W-15,874] 
Century Brass Products, inc., 
Waterbury, CT; Negative 

Regarding Application 


Determination 
for Reconsideration 


By an application dated September 3, 
1985, after being granted a filing 
extension, the United Aute Workers 
(UAW) requested administrative 
reconsideration of the Department of 
Labor's Negative Determination 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance in the 
case of former workers of Century Brass 
Products’ Metals Division in Waterbury, 
Connecticut. The determination was 
published in the Federal Register on July 
16, 1985 (50 FR 28854). 

Pursuant to CFR 90.18{c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts previously 
considered; or 

(3) If, in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The union claims that increased 
imports have played a major part in the 
demise of the Metals Division. It cites 
decreased orders because of the decline 
in sales of American made cars and 
increased imports of foreign cars, 
television sets, radios and computers, all 





of which use brass, copper and 
aluminum parts. 

Findings in the Department's 
‘investigation show that there was an 
absolute increase in sales and 


production of brass wire and brass strip - 


in the Metals Division in 1983 compared 
to 1982 and in the first nine months of 
1984 compared to the same period in 
1983. The survey of the Metals 
Division's customers disclosed that 
increased imports of brass strip and 
wire by customers with reduced 
purchases from Century were not 
substantial in relation to the survey's 
group reduction in purchases from the 
firm in the first quarter of 1985 
compared to the same quarter of 1984. 
There were no employment declines in 
the General Products Division other 
than those resulting from short-term 
parts shortages. 

The union listed four major customers 
of Century Brass whose orders have 
diminished considerably because of 
imports over the last few years. 
Findings, however, show that three of 
the four customers purchased products 
manufactured at New Milford (tubes) 
and one purchased products 
manufactured at Waterbury (wire). The 
findings also show that the wire 
customer listed had increased purchases 
from Waterbury in 1984 and therefore, 
could not have played a part in the 
demise of the Metals Division. 

The Trade Act confines the 
certification of workers to those 
separated from employment within one 
year prior to the date of the petition on 
which such certification is issued. 
Therefore, only data and information 
applicable to those workers are used by 
the Department in its factfinding and 
determination. Ordinarily, the 
Department uses import data and 
company sales, production and 
workforce data for the two years prior 
to the date of the petition. Reduced 
purchases by company customers for 
earlier years would not be applicable. 

Finished articles such as cars and 
television sets cannot be considered like 
or directly competitive with their 
component parts, in this case brass wire 
and strip. The Senate Finance 
Committee, in discussing the term “like 
or directly competitive” as used in the 
Trade Act of 1974 noted that the courts 
concluded under the Trade Expansion 
Act of 1962 that imported finished 
articles are not like or directly 
competitive with domestic component 
parts thereof, United Shoe Workers of 
America, AFL-CIO v. Bedell, 506 F. 2d 
174 (1974). (S. Report 93-1298, 93rd. 
Cong., 2d Sess., 1974, p. 122). In that case 


the court held that imported finished 
women's shoes were not like or directly 
competitive with shoe counters. Imports 
of brass wire and strip must be 
considered in determining import injury 
to workers producing those products at 
the Waterbury plant. 

According to company officials, while 
the wire and strip mills at Waterbury 
were marginally economical, they had to 
be closed because of the integrated 
nature of the entire operation including 
the utilities. 


Conclusion 


After review of the application and 
the investigative file, I conclude that 
there has been no error or 
misinterpretation of the law which 
would justify reconsideration of the 
Department of Labor's prior decision. 
Accordingly, the application is denied. 
Signed at Washington, D.C., this 17th 
day of September 1985. 

Robert O. Deslongchamps, 

Director, Office of Legislation and Actuarial 
Services, UIS. 

{FR Doc. 85-22788 Filed 9-23-85; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-15,963] 


By an application dated August 22, 
1985, the United States Mine Workers 
requested administrative 
reconsideration of the Department of 
Labor's Negative Determination 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance in the 
case of workers and former workers at 
Emerald Mines Corporation, 
Waynesburg, Pennsylvania. The 
determination was published in the 
Federal Register on August 13, 1985 (50 
FR 32655). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous: 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts previously 
considered; or 

(3) If, in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The union claims that increased 
imports of steel have reduced demand 
for metallurgical coal produced by 
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Emerald Mines Corporation from 
customers that manufacture steel. The 
union also claims that Emerald Mines’ 
workers are being denied trade __ 
adjustment assistance benefits because 
they no longer are a subdivision of a 
major steelmaker. 

Findings in the Department's 
investigation show that Emerald Mines 
Corporation produces coal and ships the 
major share of its production to a 
customer which uses the coal in 
steelmaking. None of the customers in 
the Department's survey of Emerald 
Mines purchased imported metallurgical 
coal or coke during the period 
applicable to the Department's 
factfinding investigation. 

Although metallurgical coal is used in 
the production of steel, it cannot be 
considered like or directly competitive 
with steel within the meaning of the 
Trade Act of 1974. Imports of 
metallurgical coal must be considered in 
determining import injury to workers at 
Emerald Mines. U.S. imports of 
metallurgical coal and coke are 
negligible. The ratio of imports to 
domestic production was less than two 
percent during the period from 1980 
through 1984. 

In order for workers of a firm 
producing metallurgical coal be certified 
for trade adjustment assistance on the 
basis of steel imports, the reduction in 
demand for coal must originate from a 
company which substantially and 
beneficially owns or controls the coal 
firm. That reduction in demand must be 
determined to have originated at a 
production facility whose workers 
independently meet the statutory 
criteria for certification. These 
conditions do not exist for workers at 
the Emerald Mines Corporation since it 
is an independent firm. 


? 


Conclusion 


After review of the application and 
the investigative file, I conclude that 
there has been no error or 
misinterpretation of the law which 
would justify reconsideration of the 
Department of Labor's prior decision. 
Accordingly, the application is denied. 


Signed at Washington, DC, this 17th day of 
September 1985. 
Robert A. Schaerfl, 
Director, Office of Program Management, 
UIS. 
[FR Doc. 85-22789 Filed 9-23-85; 8:45 am] 
BILLING CODE 4510-30-M pam 
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[TA-W-16,011] 


Pico Products, inc., Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974, the Department of 
Labor issued a Certification of Eligibility 
to Apply for Worker Adjustment 
Assistance on August 20, 1985, 
applicable to all workers engaged in 
employment related to the production of 
traps and filters for CATV circuit boards 
at Pico Products, Inc., Liverpool, New 
York. The Notice of Certification was 
published in the Federal Register on 
September 4, 1985 (50 FR 35881). 

Based on additional information 
supplied by the International 
Brotherhood of Electrical Workers and 
the company on worker separations 
prior to the March 1, 1985 impact date 
and after the June 30, 1985 termination 
date set in the certification, the 
Department is amending the 
certification by establishing a new 
impact date of February 1, 1985 and a 
new termination date of December 31, 
1985. 

The intent of the certification is to 
cover all workers at the Liverpool, New 
York plant of Pico Products, Inc. whose 
separations were linked to increased 
imports of traps and filters for CATV 
circuit boards. 

The amended notice applicable to 
TA-W-16,011 is hereby issued as 
follows: : 

All workers engaged in employment 
related to the production of traps and filters 
for CATV circuit boards at Pico Products, 
Inc., Liverpool, New York who became totally 
or partially separated from employment on or 
after February 1, 1985 and before December 
31, 1985 are eligible to apply for adjustment 
assistance under Section 223 of the Trade Act 
of 1974. 

Signed at Washington, DC, this 13th day of 
September 1985. 

Robert A. Schaerfl, 

Director, Office of Program Management, UIS 
[FR Doc. 85-22790 Filed 9-23-85; 8:45 am] 
BILLING CODE 4510-30-M 


Determinations Regarding Eligibility 
To Apply. for Worker Adjustment 


Assistance; Virginia Wire & Fabric Co., 
et al. 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
September 9, 1985—September 13, 1985. 


5 
- 


In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In the following case the investigation 
revealed that criterion (3) has not been 
met. Increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-16,023; Virginia Wire & Fabric 
Co., Warrenton, VA 


Affirmative Determinations 


TA-W-16,063; Modulus Corporation, 
Mount Pleasant, PA 
A certification was issued covering all 
workers of the firm separated on or after 
May 22, 1984 and before September 30, 
1985. 
TA-W-15,948; Stride Rite Footwear, 
Inc., Auburn, ME 


A certification was issued covering all 


workers of the firm separated on or after 
February 28, 1984 and before June 30, 
1985. 
TA-W-16,036; Briarcliff Mills, Inc., 
Atlanta, GA 
A certification was issued covering all 
workers of the firm separated on or after 
May 13, 1984 and before June 30, 1985. 
TA-W-16,038; LGAM Manufacturing 
Co., Inc., Woodfield, OH 
A certification was issued covering all 
workers of the firm separated on or after 
September 1, 1984 and before May 24, 
1985. 
TA-W-15,993; Durant Electronics, Inc., 
Durant, OK 
A certification was issued covering all 
workers of the firm separated on or after 
April 1,1985. 
TA-W-16,057; DBI Industries, Inc., 
Lisbon, ME 
A certification was issued covering all 
workers of the firm separated on or after 
May 16, 1984 and before June 30, 1985. 
I hereby certify that the 
aforementioned determinations were 
issued during the period September 9, 
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1985—September 16, 1985. Copies of 
these determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor 601 D. Street N.W., 
Washington, D.C. during normal 
business hours or will be mailed to 
persons who write to the above address. 


Dated: September 17, 1985. 
Glenn M. Zech, 
Acting Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 85-22791 Filed 9-23-85; 8:45 am] 
BILLING CODE 4510-30-M 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; 
ASARCO; inc., et al. 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 

The purposgof each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title I, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitions or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 4, 1985. 

Interested persons are invited te 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 4, 1985. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW., Washington, 
DC 20213. 

Signed at Washington, DC this 16th day of 
September 1985. : 
Glenn M. Zech, 
Acting Director, Office of Trade Adjustment 
Assistance. 
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Petitioner: Union/ workers or former workers ot— 


I Ne ng tcl aspt ecneacrnippaiiocsscnbvogennebnanieny 
Caihio Chemicals, tuc 


Interlee, Inc., Lee Filter Div. (UAW). 


U.S. Steel Comoration (USWA)... 


[FR Doc. 85-22787 Filed 9-23-85; 8:45 am] 
BILLING CODE 4510-30 


NATIONAL COMMUNICATIONS 
SYSTEM 


National Security Telecommunications 
Advisory Committee; Closed Meeting 


A meeting of the National Security 
Telecommunications. Advisory 
Committee (NSTAC) will be held on 
October 9, 1985. The business session of 
the meeting will be held at the 
Department of State in the Loy 
Henderson Conference Room, 2201 C 
Street, NW., Washington, DC. An 
executive session of the meeting will be 
held in the Indian Treaty Room of the 
Old Executive Office Building, 
Washington, DC. 


Business Session 


—Call to Order 

—Welcome from State Department 

—Government response to NSTAC IV 
Recommendations 

—Report from Industry 

—wNSTAC V Deliberations 

—Closing Remarks 

—Adjournment 


Executive Session 


—Call to Order 
—Discussion with Government Officials 
—NSTAC Closing Discussion 


—Adjournment 


Due to the requirement to discuss 
classified information in conjunction 
with the issues listed above, the meeting 
will be closed to the public in the 
interest of National Defense. Any person 
desiring information about the meeting 
may telephone (202-692-9274) or write 
the Manager, National Communications 
System, Washington, DC 20305. 

Robert S. Williams, 

Colonel, USA, Assistant Deputy Manager. 
[FR Doc. 85-22777 Filed 9-23-85; 8:45 am] 
BILLING CODE 3610-05-M 


NUCLEAR REGULATORY 


COMMISSION 


The Christ Hospital; Confirmatory 
Order Modifying License 


[License No. 34-03831-02; EA 85-84) 
I 


The Christ Hospital (“the licensee’’) 
2139 Auburn Avenue, Cincinnati, Ohio 
45219, holds Byproduct Material License 
No. 34-03831-02, which authorizes the 
licensee to possess and us¢ various 
licensed materials for diagnostic and 
therapeutic purposes. The license was 
issued on April 18, 1963 and the 
licensee's renewal application is 
currently being reviewed. 


On July 17 and 18, 1985, a patient 
received a radiation therapy treatment 
with iridium-192 seeds. Lack of adequate 
communcation between the authorized 
user and the physicist resulted in the 
patient receiving a 14,000 rad dose 
instead of the 5,000 rad dose that was 
prescribed. The licensee informed the 
NRC of the misadministration of June 19, 
1985. 

The misadministration was reviewed 
during a special safety inspection that 
was conducted by the NRC Region III 
staff on June 26, 1985 at the licensee's 
facility. The misadministration resulted 
from a failure on the part of involved 
personnel to verify that a calculation 
had been performed prior to the start of 
therapy. 

Although the misadministration did 
not constitute a violation of NRC 
regulatory requirements, the NRC is 
concerned that the circumstances 
surrounding the misadministration 
reflect inadequate control over the safe 
use of licensed material. Particularly, 
the NRC is concerned about the lack of 
formalized procedures which 
contributed to this event. The licensee 
was contacted by the NRC Region HI 
staff during a telephone Enforcement 
Conference on July 10, 1985 to discuss 
the circumstances surrounding the event 
and the licensee’s proposed corrective 
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actions to reduce the possibility of 
another misadministration. The licensee 
had previously submitted corrective 
actions to the NRC in a letter dated June 
28, 1985. 

The letter dated June 28, 1985, outlines 
the licensee's procedure for radioactive 
material implants. In this submittal, the 
licensee stated: 

1. Physician implant prescriptions will 
be written and completed by the 
physician in accordance with sections 
1a and 1b of the Radioactive Material 
_ Implant Procedures. 

2. For new prescriptions, the Implant 
Dosimetry Form and the Intracavitary/ 
Interstitial Summary Sheet will be 
reviewed by the Medical Director upon 
completion of the form. 

3. After the physician’s written 
prescription is completed, the 
dosimetrist or physicist will, within a 
half working day, complete TOTAL 
TIME and DOSE RATE items on the 
Intracavitary/ Interstitial Summary 
Sheet and will provide this information 
to the radiotherapist in writing. Where 
isodose cure data is essential in 
determining prescription parameters 
(e.g., Ir-192 temporary implant), the 
computer plan will be completed within 
a half working day from the time 
radiographs are completed. 

4. Radiographic confirmation of 
source distribution will be obtained for 
all radioactive material procedures. 
Computer documentation of dose 
distribution will be provided at the 
request of the radiotherapist. 

The NRC staff has reviewed the 
licensee’s Radioactive Materials Implant 
Procedures. Implementation of these 
procedures should provide enhanced 
assurance that all calculations for 
treatment are accurately made and 
verified and that licensed material is 
safely used. Accordingly, to ensure 
continued implementation of the 
licensee’s commitments, I have 
determined that the public health, 
safety, and interest require confirmation 
of the licensee’s commitments by an 
immediately effective Order. 


Accordingly, pursuant to sections 81, 
161b and 1610 of the Atomic Energy Act 
of 1954, as amended, and the 
Commission's regulations in 10 CFR 
Parts 2, 30, and 35, it is hereby ordered, 
effective immediately, that: 

The licensee shall implement the 
Radioactive Material Implant Procedure 
described in numbered paragraphs 1 
through 4 of Section II of this Order. The 
Regional Administrator may relax or 
terminate these conditions in writing for 
good cause shown by the licensee. 


Iv 


The licensee or any other person with 
an interest adversely affected by this 
Order may request a hearing on this 
Order. Any request for hearing shall be 
sent within 25 days of the date of 
issuance of this Order to the Director, 
Office of Inspection and Enforcement, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555: A copy of any 
hearing request shall also be sent to the 
Executive Legal Director at the same 
address. A request for hearing shall not 
stay the effectiveness of this order. 

If a hearing is to be held, the 
Commission will issue an Order 
designating the time and place of 
hearing. If a hearing is held, the issue to 
be considered at such hearing shall be 
whether this Order should be sustained. 

Dated at Bethesda, Maryland this 11th day 
of September 1985. 

For the Nuclear Regulatory Commission. 
James M. Taylor, 


Director, Office of Inspection and 
Enforcement. 


_[FR Doc. 85-22816 Filed 9-23-85; 8:45 am] 


BILLING CODE 


[Docket Nos. 50-250-OLA-1, 50-251-OLA- 


1; ASLBP No. 84-496-03 LA (Vessel Fiix 
Reduction] 


Florida Power & Light Co., (Turkey 
Point Plant, Units 3 & 4); Order 
Scheduling Hearing 


September 18, 1985. 

This proceeding concerns License 
Amendments No. 93 and 99 issued for 
the Turkey Point nuclear reactors on 
December 23, 1984. The amendments to 
the technical specifications of Operating 
Licenses DPR-41 and DPR-31 were 
requested to support Florida Power & 
Light Company's (Licensee's) program 
for reduction of neutron bombardment 
(vessel) flux) and consequent 
embrittlement of the pressure vessel 
walls. Notice of the proposed 
amendments was published in the 
Federal Register on October 7, 1983. 48 
FR 45,862-63. On August 16, 1985, this 
Licensing Board denied Licensee's 
Motion for Summary Disposition on 
Intervenor’s Contention (d), finding that 
genuine issues as to material facts 
remain for litigation. LBP-85-29, 22 
NRC—— (1985). 

On September 9, 1985, Licensee filed a 
Motion to Establish Schedule for 
Hearings. In its Motion, Licensee 
informed the Licensing Board that the 
NRC Staff supported the schedule 
proposed but that the Center for Nuclear 
Responsibility, Inc., and Joette Lorion 
(Intervenors) did not. With all parties 
participating, the Board on September 
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12, 1985, conducted a prehearing 
conference by telephone and heard oral 
argument concerning Licensee’s Motion. 

At the conclusion of the prehearing 
conference, the Board stated that it 
would grant Intervenors a portion of the 
extension of time requested by them, 
and identified two possible target dates 
for convening the evidentiary hearing. 
The parties were told that the exact time 
and place would be announced as soon 
as definite arrangements were made. 


Order 


Wherefore, it is ordered, in 
accordance with the Atomic Energy Act, 
as amended, and the Rules of Practice of 
the Commission, and please take notice: 

1. That an evidentiary hearing in this 
proceeding shall commence at 9:30 a.m., 
local time, Tuesday, December 10, 1985 
at: United States District Courthouse, 
Old Building, 300 NE First Avenue, 
Miami, Florida 33101. 

2. That the hearing shall be conducted 
continuously day to day until all 
evidence on matters outstanding has 
been received or until continued by 
further order of the Board; 

3. That written direct testimony shall 
be served on the parties and the 
Licensing Board by express mail or its 
equivalent by November 25, 1985, or by 
hand delivery. by November 26, 1985; 
and 

4. That all persons who request the 
opportunity to make a limited 
appearance shall be afforded an 
opportunity to state their views or to file 
a written statement regarding matters 
within the scope of this license 
amendment proceeding on the first day 
of the hearings or at such other times as 
the Licensing Board may for good cause 
designate. 


For the Atomic Safety and Licensing Board. 


Dated at Bethesda, Maryland, this 18th day 
of September, 1985. 
Robert M. Lazo, 
Chairman, Administrative Judge. 
[FR Doc. 85-22817 Filed 9-23-85; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Proposed Meetings 


In order to provide advance 
information regarding proposed public 
meetings of the ACRS Subcommittees 
and meetings of the full Committee, the 
following preliminary schedule is 
published to reflect the current situation, 
taking into account additional meetings 
which have been scheduled and 
meetings which have been postponed or 
cancelled since the last list of proposed 





meetings published August 21, 1985 (50 
FR 33873). Those meetings which are 
definitely scheduled have had, or will 
have, an individual notice published in 
the Federal Register approximately 15 
days (or more) prior to the meeting. It is 
expected that the sessions of the full 
Committee meeting designated by an 
asterisk (*) will be open in whole or in 
part to the public. ACRS full Committee 
meetings begin at 8:30 a.m. and 
Subcommittee meetings usually begin at 
8:30 a.m. The time when items listed on 
the agenda will be discussed during full 
Committee meetings and when 
Subcommittee meetings wil! start will be 
published prior tc each meeting. 
Information as to whether a meeting has 
been firmly scheduled, cancelled, or 
reschduled, or whether changes have 
been made in the agenda for the 
October 1985 ACRS full Committee 
meeting can be obtained by a prepaid 
telephone call to the Office of the 
Executive Director of the Committee 
(telephone 202/634-3265, ATTN: 
Barbara Jo White) between 8:15 a.m. 
and 5:00 p.m., Eastern Time. 


ACRS Subcommittee Meetings 


Advance Reactors, September 25, 
1985, Washington, DC. The 
Subcommittee will discuss the proposed 
policy for regulation of advanced 
nuclear power plants. 

Class 9 Accidents, September 27, 1985, 
Washington, DC. The Subcommittee will 
continue its discussion of draft NUREG-— 
0956, “Source Term Reassessment,” with 
the NRC Staff. 

Davis-Besse, October 4, 1985, Toledo, 
OH. The Subcommittee will review 
actions taken prior to restarting 
following the loss of feedwater incident. 

Reliability Assurance (Valves), 
October 8, 1985, Washington, DC. The 
Subcommittee will continue discussions 
on valve reliability. A risk perspective 
on valve performance will be sought. 
Also to be studied is the importance of 
valves from a safety standpoint. 

Regulatory Activities, October 8, 1985, 
Washington, DC. The Subcommittee will 
review: (1) Proposed Regulatory Guide 
1.23, Revision 1, “Meteorological 
Measurement Program for Nuclear 
Power Plants,” (2) proposed Regulatory 
Guide (Task No. IC 609-5), “Criteria for 
Power, Instrumentation, and Control 
Portions of Safety Systems,” and (3) 
proposed Regulatory Guide 1.105, 
Revision 2, “Instrument Setpoints for 
Safety-Related Systems”. 

Nuclear Plant Chemistry, October 8, 
1985, Washington, DC—CANCELLED. 

Joint Site Evaluation and Extreme 
External Phenomena, October 9, 1985, 
Washington, DC. The Subcommittees 
will evaluate, from a probabilistic 


approach, the relative importance of 
natural phenomena, in terms of their 
potential impacts on Emergency 
Planning and attempt to develop an 
ACRS consensus view on this 
rulemaking, i.e., Final Amendments to 10 
CFR Part 50, Paragraph 50.47 and 
Appendix E; Consideration of 
Earthquakes in Emergency 
Preparedness. 

State of Nuclear Power Safety, 
October 9, 1985, Washington, DC. The 
Subcommittee will discuss the draft 
report on the “State of Nuclear Power 
Safety” in preparation by the 
Subcommittee. 

Safety Philsophy, Technology, and 
Criteria, October 9, 1985, Washington, 
DC {1:00 P.M.). The Subcommittee will 
continue the review of the two-year trial 
use of the proposed Safety Goal Policy, 
the future use of safety goals, and 
containment performance guidelines. 

Regulatory Policies and Practices, 
October 16, 1985, Washington, DC. The 
Subcommittee will discuss 
recommendations made by Judge Cotter, 
ASLBP, and OPE related to the 
establishment of an “NTSB” like 
organization within NRC. 

Joint Reactor Radiological Effects and 
Fire Protection, October 18, 1985, 
Washington, DC. The Subcommittee will 
review the increased N-16 radioactivity 
and fire protection problems associated 
with hydrogen addition to BWRs to 
reduce Intergranular Stress Corrosion 
Cracking in reactor coolant piping. 

Joint Waste Management and Metal 
Components, October 24 and 25, 1985, 
Washington, DC, The Subcommittee 
will: (1) Review SECY-85-147A, 
Regulatory-Exempt Radiation Levels (de 
minimis values), dated July 25, 1985, (2) 
review DOE's proposed position paper 
on Retrievability and-Retrieval for a 
Geologic Repository, and NRC Staff's 
comments on it, (3) if available by the 
meeting date, review the Commission's 
request or directive to the ACRS 
regarding the Committee's role in the 
High-Level Radioactive Waste 
Management Geologic Repository 
Program, and (4) review the philosophy 
and results of NRC High-Level 
Radioactive Waste form and container ~ 
materials research programs. 

Beaver Valley Power Station Unit 2, 
November 1, 1985, Pittsburgh, PA. The 
Subcommittee will review the 
application of the Duquesne Light 
Company for an operating license for 
Beaver Valley Unit 2. 

Reactor Operations, November 4, 
1985, Washington, DC. The 
Subcommittee will review recent 
operating experience. 

Standard Plant Design, November 5, 
1985, Washington, DC. The 
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Subcommittee will be briefed by the 
NRC Staff on the Status of standard 
plant design. 

Long Range Plan for NRC, November 
6, 1985, Washington, DC. The 
Subcommittee will continue discussions 
on developing comments on a long range 
plan for the NRC. Topics to be discussed 
are primarily technical issues related to 
the regulaton of nuclear plant safety and 
safety regulation over the next 5 to 10 
years. 

Qualification Program for Safety- 
Related Equipment, November 6, 1985 
(tentative), Washington, DC. The 
Subcommittee will discuss resolution 
and implementation of USI A-46. 

Joint Reliability and Probabilistic 
Assessment and Safety Philosophy, 
Technology, and Criteria, November 6, 
1985 (tentative), Washington, DC. The 
Subcommittees will: (1) Continue the 
review of the two-year trial use of the 
Proposed Safety Goal Policy, (2) review 
the NRC Staff proposed resolution for 
USI A-17, “System Interactions in 
Nuclear Power Plants,” and (3) review 
the status of the ongoing NRC Staff 
work on steam generator overfill. 

Decay Heat Removal System, Week 
of November 11, 1985, Washington, DC. 
The Subcommittee will continue the 
review of the NRR resolution position 
for USI A-45, “Shutdown Decay Heat 
Removal Requirements.” 

Emergency Core Cooling Systems, 
Week of November 18, 1985, Palo Alto, 
CA. The Subcommittee will continue the 
review of the joint NRC/B&WOG/EPRI/ 
B&W joint IST Program. A visit is 
planned to the EPRI Stanford Research 
Institute facilities supporting this 
Program. 

Millstone Point Units 1-3, November 
18 and 19, 1985, Waterford, CN. The 
Subcommittee will review the Northeast 
Nuclear Energy Company's application 
for conversion of the Provisional 
Operating License to a Full-Term 
Operating License. 

Fort St. Vrain, Date to be determined 
(October/November), near Longmont, 
CO. The Subcommittee will tour the 
facility, explore technical problems 
addressed during the recent extended 
outage, and discuss management 
changes made as a result of the 
licensee’s independent assessment of 
management controls. 

Quality and Quality Assurance in 
Design and Construction, Date to be 
determined (November, tentative), 
Washington, DC. The Subcommittee will 
discuss with the NRC Staff such 
programs as CAT, IDVP, IDI, and 
readiness review to ensure quality in 
nuclear plant design and construction. 
Further, a discussion with the Staff of 
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their program to deal with allegations at 
the OL stage (i.e., Comanche Peak), 
Emphasis should be on comparing the 
resources required by the various 
programs and the effectiveness of the 
programs in ne quality of plant 
design, construction and readiness for 
operation. 

Human Factors, Date to be 
determined (November}, Washington, 
DC. The Subcommittee will explore 
methods for deciding what actions 
should be automated in nuclear power 


plant operation. 

South Texas Units 1 and 2, Date to be 
determined (December), Washington, 
DC. The Subcommittee will review 
Houston Lighting and Power Company's 
application for an operating license. 

Quality and Quality Assurance In 
Design-and Construction, Date to be 
determined (December, tentative), 
Washington, DC. The Subcommittee 
will:"(1) review the final Rule on the 
“Important to Safety Issue”, and (2} be 
briefed on the “NRC Quality Assurance 
Program Implementation Plan.” 

Reliability and Probabilistic 
Assessment, Date to be determined 
(Fall, tentative), Washington, DC. The 
Subcommittee will review the 
probabilistic risk assessment for 
Millstone. 3. 

Scrant Systems Reliability, Date to be 
determined, Washington, DC. The 
Subcommittee will discuss scram 
breaker reliability for B&W and CE 
plants and continue its review of the 
ATWS Rule implementation effort. 

CE Nuclear Plants, Date: to. be 
determined, Washington, DC. The 
Subcommittee will discuss the issue of 
rapid depressurization for CE plants 
without PORVs. 


ACRS Full Committee Meeting 


October 10-12, 1985: Items are 
tentatively scheduled. 

*A. Advanced Reactors—discuss 
proposed NRC Policy Statement 
regarding advanced reactors. 

*B. Meeting with NRC 
Commissioners—discuss ACRS report 
of July 17, 1985 regarding EPA Standards 
for High Level Radioactive Waste 
Disposal. 

*C. Commiitee to Review Generic 
Requirements (CRGR)—briefing 
regarding activities af CRGR. 

“D. Davis-Besse Nuclear Plant— 
briefing by NRC representatives. 
regarding plans to restart this facility. 

*E. General Electric Standard Safety 


Analysis. Report (GESSAR-I]/—discuss, ~ 


proposed ACRS comments regarding the 
FDA for this type of nuclear facility. 

*F. Regulatory Activities—report of 
ACRS Subcommittee regarding 
proposed changes in NRC Regulatory 


Guides including meteorological 
measurement change in NRC Regulatory 
Guides including meteorological 
measurement programs, criteria for 
power, instrumentation and control 
portions of safety systems, and 
instrument setpoints for safety-related 
systems. 

*G. Quantitative Safety Goals—report 
of ACRS Subcommittee and discussion 
regarding proposed NRC safety goals 
policy statement. 

*H. Nuclear Source Term—report of 
ACRS Subcommittee and discussion 
regarding the proposed NRC 
Assessment of Source Terms (NUREG-— 
0956). 

*I. Resolution of Safety Issues—report 
of the ACRS Subcommittee and 
discussion regarding the identification of 
significant safety issues in need of 
resolution. 

*}. Emergenc: ee of 
ACRS Scemneaiiien and discussion 
regarding consideration of extreme 
external phenomena in emergency 


planning. 

*K. Future Agenda Items—the 
members will discuss items planned for 
subcommittee evaluation and topics 
proposed for consideration: by the full 
Committee including the Turkey Point 
loss of feedwater incident, seismic: 
design margins and further 
consideration of pressurized thermal 
shock in reacter pressure vessels. 

*L. TVA Nuclear Power Plants— 
briefing regarding proposed changes in 
TVA organization to correct deficiencies 
im construction and operation of TVA 
nuclear power plants. 

*M. ACRS Activities—discuss 
proposed scope and format of the ACRS 
annual report to the U.S. Congress: on 
the NRC regulatory research program. In 
addition, discuss: proposed ACRS 
reports/comments en the use of natural 
ability selection-procedures for nuclear 
power plant operators, and the 
application of the Indian Point Nuclear 
Plant probabilistic risk assessment to 
the design and operation of this: station. 
November 7-9, 1985——-Agenda to be 

announced. 

December 5-7, 1985—Agenda to be 
announced. 
Dated: September 15, 1985. 
John C. Hoyle, 
Advisory Committee Management Officer. 
[FR Doc. 85-22818 Filed 9-23-85; 8:45 am] 
BILLING CODE 7590-01-M. 


Advisory Committee on Reactor 
Safeguards, Subcommittee on 
Regulatory Activities; Meeting 
The ACRS Subcommittee on 
Regulatory Activities will hald a 


meeting en October 8, 1985, Room 1046, 
1717 H Street, NW, Washington, DC. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday, October 8, 1985—9:00 a.m. 
until the conclusion of business. 

The Subcommittee will review the 
following: (1) Proposed Regulatory 
Guide 1.23, Revision 1, “Meteorelogical 
Measuremeni Program for Nuclear 
Power Plants,” (2) Proposed Regulatery 
Guide (Task No. IC 609-5}, “Criteria for 
Power, Instrumentation, and Control 
Portions of Safety Systems,” and (3) 
proposed Regulatory Guide 1.105, 
Revision 2, “Instrument Setpoints fer 
Safety-Related Systems.” 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 

obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr. 
Sam Duraiswamy (telephone 202/634— 
3267] between 8:15 a.m. and 5:00 p.m. 
Persons planning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
scheduled meeting te be advised of any 
changes in schedule, etc., which may 
have oceurred. 

Dated: September 18,, 1985. 

Morton W. Libarkin, Assisient 

Executive Director for Project Review. 
[FR Doc. 85-22819 Filed 9-23-85; 8:45 am} 
BILLING CODE 7590-01-M 
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The ACRS Subcommittee on 
Reliability Assurance (Valves) will hold 
a meeting on October 8, 1985, Room 
1167, 1717 H Street, NW, Washington, 
D.C. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday, October 8, 1985—8:30 a.m. 
until the conclusion of business. 

The Subcommittee will continue 
discussions on valve reliability. A risk 
perspective on valve performance will 
be sought. Also to be studied is the 
importance of valves from a safety 
standpoint. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made to the Committee. 
Recordings will be permitted only during 
those portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Subcommittee, its consultants, and Staff. 
Persons desiring to make oral 
statements should notify the ACRS staff 
member named below as far in advance 
as is practicable so that appropriate 
arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review 

Further information regarding topics 
to be discussed, whether the meetings 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr. 
Richard Major (Telephone 202/634-1414) 
between 8:15 a.m. and 5:00 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 


Dated: September 28, 1985. 
Morton W. Libarkin, 
Assistant Executive Director for Project 
Review. 
[FR Doc. 85-22820 Filed 9-23-85; 8:45 am] 
BILLING CODE 7490-01-M 


Advisory Committee on Reactor 
Subcommittee on Safety 


Safeguards, 
Philosophy, Technology, and Criteria; 
Meeting 


The ACRS Subcommittee on Safety 
Philosophy, Technology, and Criteria 
will hold a meeting on October 9, 1985, 
Room 1167, 1717 H Street, NW, 
Washington, DC. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, October 9, 1985-1:00 p.m. 
until the conclusion of business. 

The Subcommittee will continue the 
review of the two-year trial use of the 
proposed Safety Goal Policy, the future 
use of safety goals, and containment 
performance guidelines. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
approprite arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time alloted therefor can be 
obtained by a prepared telephone call to 
the cognizant ACRS staff member, Dr. 
Richard Savio (telephone 202/634-3267) 
between 8:15 a.m. and 5:00 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 


scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated: September 18, 1985. 
Morton W. Libarkin, 
Assistant Executive Director for Projec 
Review. 
[FR Doc. 85-22821 Filed 9-23-85; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards, Subcommittee on State of 
Nuclear Power Safety; Meeting 


The ACRS Subcommittee on State of 
Nuclear Power Safety will hold a 
meeting on October 9, 1985, Room 1167, 
1717 H Street, NW, Washington, DC. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: . 

Wednesday October 9, 1985-8:30 a.m. 
until the conclusion of business 

The Subcommittee will discuss the 
draft report on the “State of Nuclear 
Power Safety” in preparation by the 
Subcommittee. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the meeting, the Subcommittee 
will exchange views regarding matters 
pertaining to the draft Subcommittee 
report on the state of nuclear power 
safety. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for.the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr. 
Anthony Cappucci (telephone 202/634— 
3267) between 8:15 a.m. and 5:00 p.m. 
Persons planning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
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changes. in schedule, ete., which may 
have oceurred. . 


Dated: September 18, 1985. 
Morton W. Libarkin, 
Executive Director for Projeet Review. 
[FR Doc. 85-22822 Filed 9-23-85; 8:45 am] 
BILLING. CODE 7590-01-M 


. OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Determination the 
Application of Certain International 
Agreements 


This notice modifies the determination 
published in the Federal Register of 
January 4, 1980 (45 FR 1181), as amended 
by determinations published at 45 FR 
18547, 45 FR 36569, 45 FR 63402, 45 FR 
85239, 46 FR 24059, 46 FR 40624, 46 FR 
46263, 46 FR 48391, 47 FR 16697, 49 FR 
47467,.50.FR 8428, 50: FR 9342, and 50 FR 
18335. 

Under section 1—103{b) of Executive 
Order 12188 of January 2, 1980, the 
functions of the President under section 
2(b) of the Trade Agreements Act of 
1979 (the Act) and section 701(b) of the 
Tariff Act of 1930. as amended, are 
delegated to the United States Trade 
Representative (the Trade 
Representative}, who shall exereise suck 
authority with the advice of the Trade 
Policy Committee. 

Now therefore, I, Clayton Yeutter, 
United States Trade Representative, 
pursuant to section 2(b) of the Trade 
Agreements Act of 1979, section 701(b} 
of the Tariff Act of 1930, and section 1- 
103{b} of Executive Order 12188, do 
hereby determine, effective on the date 
of signature of this Notice, that: 

With respect to the Agreement on 
Interpretation and Application of 
Articles VI, XVI, and XXHI of the 
Genera! Agreement on Tariffs and 
Trade (Subsidies Code), Israel has 
accepted the obligations of the 
Agreement with respect to the United 
States and should not otherwise be 
denied the benefits of the Agreement. 

In accordance with section 702{b) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1671(b6)}, as of September 18, 1985, 
Israel is a “country under the 
Agreement.” 

Clayton Yeutter, - 

United States Trade Representative. 

[FR Doc. 85-22745 Filed 9-23-85; 8:45 am} 
BILLING. CODE 3190-01-: 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION: 
PLANNING COUNCIL 


State Agency Advisory Committee; 
Regular Meeting 


AGENCY: The Pacific Northwest Electric. 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council]. 


ACTION: Notice of meeting. 


STATUS: Open. 


sumMARY: The Northwest Power 
Planning Council hereby: announces @ 
forthcoming meeting of its State Agency 
Advisory Committee, to be held 
pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. Appendix I 1- 
4. Activities: will include: 

¢ Discussion of the draft 1985 Power 
Plan. 


DATE: Thursday, October 3, 1985. 9:00 
a.m. 


ADDRESS: The meeting will be held at 
the Council's Central Office, 850 SW 
Broadway; Suite 1100, Portland, Oregon. 


FOR FURTHER INFORMATION CONTACT: 
Jim Litchfield, (503)222-51761. 

Edward Sheets, 

Executive Director. 

[FR Doc. 8&-22728 Filed 9-23-85; 8:45 am} 
BILLING CODE 0000-01-™ 


SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review by Office of 
Management and Budget 


Agency Clearance Officer: Kenneth A. 
Fogash, (202] 272-2142, 

. Upon Written Request, Copy 
available from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information. Services, 450 Fifth. 
Street, NW., Washington, D.C. 20549. 


Extension 
Rule 17f-2 [17 CFR 270.17f-2} 
File No. 270-233 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission has 
submitted for extension. of OMB 
approval Rule 17f-2 under the 
Investment Company Act ef 1940, 
Custody of investment by registered. 
management company. 

Comments should be submitted to 
OMB Desk Officer: Katie Lewin, Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 


Room 3235 NEOB, Washington, D.C. 
20503. 

September 18, 1985. 

John Wheeler, 

Secretary. 

[FR Doc. 85-22797 Filed 9-23-85; &:45 am] 
BILLING CODE 8010-01-M 


[Release No. IC-14727; Fite No. 12-6072] 


The Rightime Fund, inc.; Application 
and Opportunity for Hearing 
September 17, 1985 

Notice is hereby given that The 
Rightime Fund, Inc. (“Applicant”), The 
Benson East Office Plaza, Jenkintown, 
PA 19046, filed az: application on March 
11, 1985, and amendments thereto on 
May 31, and August 15, 1985, for an 
order pursuant te section 6{c} of the 
Investment Company Act of 1940 
(“Act”), exempting applicant from 
section 17(f} of the Act to the extent 
necessary te permit Applicant’s 
proposed transactions im Financial 
Futures Contracts fas hereinafter 
defined} and its related practices in 
connection with margin deposits and in 
connection with variation margin owed 
to Applicant. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below, and te the 
Act for the text of all applicable 
provisions thereof. 

Acording to the application, Applicant 
is registered under the Act as am epen- 
end, diversified management investment 
company. The application states that 
other than for defensive purposes 
Applicant will concentrate its 
investments in shares of other open-end 
investment companies in accordance 
with the provisions of section 12{d)}{1} of 
the Act. Applicant states that its 
investment objective is to achieve for its 
investors a high total return consistent 
with reasonable risk. Applicant states 
that to this end, it will generally select 
investment believed to offer substantial 
potential for capital appreciation or high 
current income. Applicant further states 
that it will vary its investments between 
growth-oriented funds and income- 
oriented funds at various times when 
deemed appropriate to take advantage 
of price cycles and market trends im the 
securities markets. Applicant states that 
on occasion, either to avoid lesses er 
protect gains achieved by Applicant, 
and to avoid the necessity te readjust 
the composition of the portfolie fand the 
cost and risks attendant upon such 
readjustment) Applicant, solely as a 
hege against possible market changes. 





and not for speculation, will enter into 
certain options contracts,or into interest 
rate futures contracts and stock index 
futures contracts (the latter two being 
referred to heren collectively as, 
“Financial Futures Contracts”). 

The application states that upon 
entering into a Financial Futures 
Contract, Applicant must post an 
“initial” margin deposit with the 
commodities broker effecting the 
transaction. Applicant states that if for 
any day the net equity of the Applicant's 
account with the broker falls below the 
required margin deposit, Applicant must 
make a “variation margin” payment to 
increase the equity in the account. 
Similarly, if the Applicant's open futures 
contract positions with any broker 
experience a net gain for any day, the 
broker is obligated to pay Applicant 
variation margin in the amount of that 
excess (unless part of that variation 
margin is retained by the broker in order 
that the account may continue to meet 
the minimum margin requirements). 
Applicant submits that margin deposits 
posted by Applicant and variation 
margin owed to Applicant by brokers in 
connection with financial Futures 
Contracts might be deemed to be 
required under section 17(f) of the Act to 
be held by Applicant's custodian. 

In support of its requested relief from 
section 17(f}, Applicant undertakes, with 
respect to Financial Futures Contracts, 
that its custodial agreement will always 
provide for the transfer of the margin 
deposit assets maintained for each 
broker into a separate segregated 
account with the custodian and to 
provide that (1) the custodian will take 
instructions with respect to disposition 
of assets in that account only from that 
broker and (2) in directing the 
disposition of these assets, the broker 
msut state that Applicant is in default 
on an obligation to perform on a 
contract, that all conditions precedent to 
its right to direct disposition have been 
satisfied, and that the disposition is for 
a proper purpose under, and in all other 
respects complies with, the terms of its 
agreement with Applicant. Applicant 
represents that it will enter into an 
agreement with each broker which 
would provide (1) that Applicant's 
assets that would otherwise be 
physically held by the broker would be 
in the possession of the custodian until 
released or sold or otherwise disposed 
of in accordance with or under the terms 
of that agreement, (2) that those assets 
would not otherwise be pledged or 
encumbered by the broker, (3) that when 
requested by Applicant, the broker 
would cause the custodian to release to 
Applicant's general custodial account 


any assets to which Applicant is entitled 
under the terms of such agreement and 
(4) that assets in the segregated account 
shall otherwise be used only to satisfy 
Applicant's obligations to the broker 
under the terms of that agreement. 
Applicant represents that it will 
promptly cause to be transferred to the 
general custodial account any amounts 
no longer required as margin to support 
its futures contracts. Applicant further 
reresents that in the prospectus used for 
the sale of its shares, Applicant will 
appropriately disclose the risk of loss or 
delay in recovery of margin deposits in 
the event of a broker's insolvency or 
bankruptcy, although the foregoing 
arrangements are intended to reduce 
that risk. 

Applicant states that any variation 
margin payable by a broker to Applicant 
which reflects net gains will be 
immediately shown as increased equity 
in Applicant's account with the relevant 
broker and will be immediately credited 
to Applicant's net asset value. Applicant 
undertakes that each day it will monitor 
excess variation margin in order to 
promptly demand, on a daily basis, 
payment and transfer of excess amounts 
from a broker to Applicant's custodian 
(for the general or segregated custodial 
account, as appropriate) whenever and 
to the extent the amount of variaton 
margin owed to Applicant by a given 
broker exceeds $50,000 (“excess 
variation margin”), and to the extent 
necessary to maintain the aggregate 
amount of excess variation margin at a 
level which will not exceed the lesser of 
(1) the greater of $100,000 of % of 1% of 
Applicant's total assets, or (2) five 
percent of the total assets of Applicant; 
all in order to minimize any risk of loss 
of the variation margin to which it is 
entitled. In other words, no more than 
5% of the Applicant's total assets, 
$100,000, or ¥% of 1% of the Applicant's 
total assets may be left on deposit in the 
aggregate with brokers as excess 
variation margin. 

Applicant states that it may be unable 
to conduct its business in the manner set 
forth in the application if it is 
determined that section 17(f) of the Act 
is a bar to such transactions as are 
proposed. Applicant believes, therefore, 
that the requested exemption is 
necessary and appropriate in the public 
interest and, when limited and 
controlled as set forth in the application, 
is consistent with the protection of 
investors and the purposes fairly 
intended by the Act. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than October 11, 1985, at 5:30 p.m., do so 
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by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, or fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicant at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 85-22798 Filed 9-23-85; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 22418; File No. ODD-85-2] 


Self-Regulatory Organizations; The 
Options Clearing Corporation; Order 
Granting Approval to Proposed 
Amendments to Option Disclosure 
Document 


On July 30, 1985, the Options Clearing 
Corporation (“OCC”), and the American 
Stock Exchange, Inc., the Chicago Board 
Options Exchange, Inc., the New York 
Stock Exchange, Inc., the Pacific Stock 
Exchange, Inc., the Philadelphia Stock 
Exchange, Inc. (the “Exchanges”) and 
the National Association of Securities 
Dealers, Inc. (“NASD”), [collectively, the 
self-regulatory organizations (“SROs’’)] 
submitted amended copies of an options 
disclosure document to the Commission 
pursuant to Rule 9b-1 (“Rule”) of the 
Securities Exchange Act.of 1934 
(“Act”).1 As amended, the disclosure 
d&écument consolidates into a single, 
revised document, information formerly 
found in four separate disclosure 
booklets titled, respectively, 
“Understanding the Risks and Uses of 
Listed Options,” “Listed Options on 
Stock Indices,” “Listed Options on 
Foreign Currencies,” and “Listed 
Options on Debt Instruments.” _ 

The disclosure document has been 
amended to reflect recent, significant 
changes in the options markets. The 
revised disclosure document discusses 
the designation of the NASD as an 
options market,” proposed new products 


1 17 CFR 240. 9b-1 (1985). 
2 See Securities Exchange Act Release No. 22026 
(May 8, 1985), 50 FR 20310. 
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such as European-style options * and 
options on the European Currency Unit.* 
In addition, separate, detailed 

sections on the uses of the options 

classes covered by the document have 

_ been deleted from the revised disclosure 
document. OCC and the options markets 
believe that this information increases 
the size and complexity of the document 
thereby decreasing the likelihood that 
public investors will read the disclosure 
document. The OCC and the options 
markets also believe that the present 
discussion of uses in the disclosure 
document is redundant of thorough 
discussions published and widely 
disseminated by the options exchanges 

_ and broker-dealers. Accordingly, the 
OCC has requested * that the 
Commission exempt the SROs from the 
requirement in paragraph (c)(4) of the 
Rule, that a disclosure document contain 
information concerning the uses of 
standardized options. 

Paragraph (c) of the Rule empowers 
the Commission to exempt an options 
disclosure document from the specific 
disclosure requirements of the Rule. The 
Commissin believes it is consistent with 
the protection of investors to exempt the 
SROs from the requirement that the 
document contain information on the 
uses of options, as of the date of this 
Order. This exemption is being granted 
in connection with the issuance today of 
a Commission release soliciting 


IRECO Incorporated Salt Lake City UT... 
U.S. Department of Energy, Washing- | 49 
ton, DC. ; 


ECONEXPRESS incorporated, Whea- | 49 CFR 173.114a(h)(3)...............--. 
ton, IL. 


3 See File No. SR-CBOE-84-31, Securities 
Exchange Act Release No. 22043 (May 15, 1985), 50 
FR 21381. 

* See File No. SR-Phlx-85-10, Securities 
Exchange Act Release No. 22056 (May 20, 1985), 50 
FR 21536. 

5 See lelter from Marc L. Berman, General 
Counsel, OCC, to Richard T. Chase, Associate 
Director, Division of Market Regulation, dated July 
30, 1985. 


- comment.on a proposed amendment to 


Rule 96-1 requested by the SROs. The 
proposed amendment would eliminate 
from paragraph (c)(4) of the Rule the 
requirement that an options disclosure 
document discuss the uses of 
standardized options.® 

Rule 9b-1 provides that an options 
market must file five preliminary copies 
of an options disclosure document with 
the Commission at least 60 days prior to 
the date definitive copies are furnished 
to customers unless the Commission 
determines otherwise having due regard 
to the adequacy of the information 
disclosed and the protection of 
investors. This provision is intended to 
permit the Commission either to 
accelerate or extend the time period 
definitive copies of a disclosure 
document may be distributed to the 
public. 

The Commission has reviewed the 
amended disclosure document, and 
finds it is consistent with the protection 
of investors and in the public interest to 
allow the distribution of the disclosure 
document as of the date of this order.” 


By the Commission. 
Dated: September 17, 1985. 
John Wheeler, 
Secretary. 
[FR Doc. 85-22799 Filed 9-23-85; 8:45 am] 
BILLING CODE 8010-01-M 


RENEWAL AND PARTY TO EXEMPTIONS 


- oR 173.52, '173.93, 177.821, 

177.834(L)(1), 177.835(k). 

CFR 172.101, 173.301(d){1), 

173.301(d)(2), 173.302(a)(1), 
173.34(d), 175.3. 

49 CFR 173.119(m), 173.245, 

173.288(d), 173.288(e). 


CFR —-173.119(m), 
"73.2000, 173.288(e). 


173.245, 


49 CFR 173.119(m), 
173.288(d), 173.288(¢). 


® See Securities Exchange Act Release No. 34- 
22419 (September 17, 1985). The Commission has 
determined. that it is in the public interest to 
approve the use of the amended options disclosure 
document prior to such time as Rule 9b-1 may be 
amended, in view of the anticipated start-up of 
options trading on the NASDAQ market in 
September 1985, among other matters. The 
Commission, of course, would have to revisit the 
appropriateness of not including such a separate 
discussion in reviewing subsequent disclosure 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


Grants and Denials of Applications for 
Exemptions 


AGENCY: Research and Special Programs 
Administration, DOT. 


ACTION: Notice of Grants and Denials of 
Applications and Exemptions. 


sSumMARY: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation's 
Hazardous Materials Regulations (49 
CFR Part 107, Subpart B), notice is 
hereby given of the exemptions granted 
in-August 1985. The modes of 
transportation involved are identified by 
a number in the “Nature of Exemption 
Thereof” portion of the table below as 
follows: 1—Motor vehicle, 2—Rail 
freight, 3—,Cargo vessel, 4—Cargo-only 
aircraft, 5—Passenger-carrying aircraft. 
Application numbers prefixed by the 
letters EE represent applications for 
Emergency Exemptions. 


To renew and to authorize certain oxidizers as addilional com- 
modities (modes 1, 2, 3, 4). 

To become a party to Exemption 2582 (modes 1, 2, 3, 4). 
To become a party to Exemption 2709 (mode 1). 


Je etal st at ne ee Lae 
transportation of certain 


es To become a party to Exemption 4453 (mode 1) 


materials, in the event it did not determine to 
amend Rule 9b-1 to eliminate the use disclosure 
requirement. 

7 Rule 9b-1 provides that the use of an options 
disclosure document shall not be permitted unless 
-the options class{es) to which the document reietes 

- is the subject of an effective registration statement 
on Form S-20 under the Securities Act of 1933. On 
September 16, 1985, Post-Effective Amendment No. 
1 to OCC’s Form S-20 registration statement 
covering the options described in the SROs’ Options 
Disclosure Document will become effective. See File 
No. 2-96384. 
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RENEWAL AND PARTY TO ExEmMPTIONS—Continued 


hr of Eanpion Tr 


To authorize use of a:-mon-DOT specification bulk, hopper-type 
tank, for transportation of blasting agent, n.o.s., or ammonium 
nitrate-fue!l oll mixtures (mode 1). 
OD & J Maurer, inc., Philipsburg, PA... | 49 CFR 173.114a{h)(3). ..| To become a party to Exemption 4453 (mode 1). 
Kesco, Incorporated, eee PA. .| 49 CFR 173.114a(hy(3).. 4 To become a party to Exemption 4453 (mode 1). 
49 CFR 173.302(aX1), 
Louis, MO. 173.328(a}(2), 173.353(a)(3), 175.3, i t 
178.37. gases, Class A and B poison and mixtures thereof (modes 1, 
2, 4). 
DOT-E 4717 . Inc., . To authorize shipment of ethane in non-DOT specification, insu- 
lated tank car tanks designed and constructed to comply with 
: . the AAR proposed Specification 113D120W- (mode 2)... 
..| DOT-E 4719 i 5 49 CFR 173.314(c), 173.315(a)(1), | To authorize shipment of certain compressed gases not listed in 
179.102-11. 49 CFR 173.314 and 173.315, in DOT Specification MC-330 
and MC-331 cargo tanks or 105A300W, 112A340W, 
114A340W, 1O6A500, 106A500X and 110ASOOW tank car 
tanks (modes 1, 2). 
DOT-E 4990 — Distillers, inc., Lawrenceburg, | 49 CFR 973.925. cccsseeescvesevesnneeeseeeseeeep TO Quthorize use of AAR Specification 206W tank car, for 
transportation of certain flammable liquids (mode 2). 
..| DOT-E 5600 a, Westport, CT......../ 49 CFR 175.3, Part 173, Subparts D To become a party to Exemption 5600 (modes 1, 2, 4). 
DOTpE 5600 Ozark-Mahoning Company, Tuisa, OK. | 49 CFR 175.3, Part 173, Subparts D To authorize certain oxidizers as additional commodities (modes 
, 1, 2, 4). 
DOT-E 5876 FMC Corporation, Countryside, tf_............|49 CFR 173.365, 178.241, Part 107, | To authorize transport of a Class B poison in DOT Specification 
Appendix 8. 44D multiwalt paper bags or non-DOT specification pinch 
bottom, heat-sealed multiwall bags (modes 1, 2, 3). 
..| DOT-E 5945 ’ v 49° CFR 173.315, 178.245. To authorize use of a small capacity DOT Specification 51 
insulated portable tank, for shipment of a nonflammable com- 
A pressed gas (mode 1). 
DOT-E 6267 i 49 CFR 173.154, 173.217(a)................... .... To become a party to Exemption 6267 (modes 1, 2, 3). 
DOT-E 6267 ’ Corporation, [ 49 CFR 173.154, 173.217{a) To become a party to Exemption 6267 (modes 1, 2, 3). 


DOT-E 6610 . BO CFR 17.228 nee ceceececeeeersensensnsenseeeeeeeep VO DOCOMO @ party to Exemption 6610 (modes 1, 2). 
DOT-E 6614 4 c . ‘49 CFR 173.263(a)(28), 173.277(a)(6) To authorize use ot non-DOT 


DOT-E 6614 a a i 49 CFR 173.263(a)(28), 173.277(a}(6)...... 


DOT-E 6825 , | 49 CFR 173.314(c).......... 
Livermore, CA. 
ODOT-E 6902 [| Great Lakes Chemical Corp., El Dorado, | 49 CFR 173.314(c), 179.300-15 To authorize shipment of a liquefied compressed 
AR. gas, in a modified DOT Specification TTOASO0W multi-unit tank 
car tank (modes 1, 2). 
DOT-E 6922 General Electric Company, Waterford, | 49 CFR 173.314(c), 179.300-15 To become a party to Exemption 6922 (modes 1, 2, 3). 
NY. 


DOT-E 7052 Monaco Enterprises, inc., Spokane, WA. 49 CFR 172.101, 175.3...........................| To become a party to Exemption 6922 (modes 1, 2, 3, 4). 
DOT-E 7052 Exploration. Logging inc., Sacramento, | 49 CFR 172.101, 175.3.........-cc-ss0- To become a party to Exemption 7052 (modes 1, 2, 3, 4). 
CA. 


..| DOT-E 7052 Flopetroi Johnston, a Division of | 49 CFR 972.101, 175.3 .....-cceccesceceneensoee To become a party to Exemption 7052 (modes 1, 2, 3, 4) 
Schlumberger, Houston, TX. 
DOT-E 7235 Lusder U.S.A, Lid., Riverside, CA... 49 CFR 173.302(ay{1), 175.3_...... To renew and to eliminate the thermal cycling test and the 
. gunfire test (modes 1, 2, 3, 4, 5). 
.._ DOF-E 7235 Lunder U.S.A., Lid., Riverside, CA_.......| 49 CFR 173.302(a)(1), 175.3....................... To authorize cylinders for shipment of various flammable or 
nonflammable compressed gases to be manufactured with 
neck rings (modes 1, 2, 3, 4, 5). 
DOT-E 7274 Union Carbide Corporation, Danbury, | 49 CFR 172.101, 173.315(a) To autt6rize use of non-DOT specification portable tanks, for 


7957-X........-.| DOT-E 7957 ess Engineering, 49 CFR 173315{a\(1), 173.33(a), 
177.824(c)(4), 178.337. 


6168-X_..._._._.____...| DOT-E 8168 i i : 1 49 CFR 173.217, 173.239a, 173.245b, 
mington, DE. 178.19. 
DOT-E 8239 i j jon, | 49 CFR 172.101 column 6(a), 172.101 specification 
4 column 6(b), 173.302, 175.3. shipment of nonflammable gases (modes 1, 2, 3, 4, 5). 
DOT-E 8445 ‘ ..| To become a party to Exemption 8445 (mode 1). 
b ; : ...| To become a party to Exemption 8445 (mode 1). 
6445-P. a E --| To become a party to Exemption 8445 (mode 1). 
. 7 ion, Wilmington, “a ..| To become a party to Exemption 8445 (mode 1). 
8445-P. 3 i i ia ...| To become a party to Exemption 8445 (mode 1). 
8445-P..... es & or Disposal, Inc., Plain- .| To become a party to Exemption 8445 (mode 1). 


8582-P. . The Miwaukee Road, inc, Chicago, It .... 49 CFR Part 100-177. To become a party to Exemption 8582 (mode 1). 
6582-P. J Philadel- | 49 CFR Part 100-177 To become a party to Exemption 8582 (mode 1). 


B14 —K oe eceseseeeeeeeeet DOT-E 8614 it i» Mi 49 CFR 172.101, 172.204(c)(3), 173.27, | To authorize carriage of certain Ciass A, B and C explosives that 
MN. 175. ee 175.320(b), Part 107 


BE92-K _._.....-.eeceeeneeeeeeey DOT-E 8692 , -» Mi , Mi... | 49 CFR 73.108, 173.154. 


BEG2K eoecneeaeenveeeep DOT-E 8682 Mitsubishi International Cor., New | 49CFR 173.101, 173.154. 
York, NY. ylene-lined, woven polypropylene bags havi 

exceed 2,200 pounds each (modes 1, 2, 3). 

tie DOT-E 8693 Matheson Gas Products, inc., Secau- | 49 CFR 173.230... ccneccceeeceesnesnesneeeseneeee ..| To authorize shipment of sodium, metal dispersion in organic 


<-stesentereneenengenenet DOT-E 8693 


a ccierctpecctlntbeins .. To authorize a 62 cubic feet capacity aluminum hopper 
bin as an additoinal. type container, for shipment of scrap 
guillotined small arms ammunition (mode 1) 
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RENEWAL AND PARTY TO ExEMPTIONS—Continued 


atfo 


49 CFR 172.101, 173.110, 173.80, 
175.30. 


ii 
: 


il 


49 CFR 172.101, 173.110, 173.80, 
175.30. 


nt 
Hi 


49 CFR 172.101, 173.110, 173.80, 
175.30. 


ii 


i 
3 


| 49 CFR 173.119, 173.125, 178.19, 
176.253, Part 173, Subpart F. 


49 CFR 17S.370.....soecnenscveserrnnerseseeseee 


To authorize manufacture, marking and sale of non-DOT specifi- 
Cation steel cylinders comparable to a DOT Specification 3E 
3 , for transportation of nonflammable gases (modes 1, 2, 
a ee See ee Cones 49 CFR 172.101, 172.301 To authorize use of a superseded commodity description on pre- 


Ropak Central, inc., Elk Grove Village, | 49 CFR 178.16-19(o)(1) 


printed shipping papers (modes 1, 2). 
manutacture, 


To authorize stowage of flammabie liquids with fash points below 
73 degrees Fahrenheit in hoids or compartments that are fitted 


The Marison Company, South Elgin, iL...) 49 CFA — 173.302(a), 
173.305{a), 175.3, 178.61. 


; bie and nonfiammabie gases (modes 1, 2, 3, 4, 5). 
Tracor MBA, East Camden, AR..................| 49 CFR 172.109 secseemeesesnneerenrsernneesnsereny To authorize transportation ofa Class A type 4 explosive in 


corrosive materials to be excepted from the access to mixed 
lading requirements of 49 CFR 177.834{k) (mode 1). 


To authorize use of a non-DOT specification spun and 

steel cylinders, for shipment of a nonflammable gas (modes 1 
2, 3, 4, 5). 

To authorize use of a non-DOT specification tank car which 


..| To authorize shipment of radioactive materials and noniiquefied compressed 
gases, in non-DOT specification pressure vessels overpacked in metal 
drums (modes 1, 2, 4). 
49 CFR 173.266 (ff ...........0ncceccreeeoreraee To become a party to Exemption 8511 (modes 1, 2). 


exceeds 50.0 and/or the separation DOT specification plastic metal or 

criteria cannot be met denied August 22, _plastic-coated glass containers, for 

1985. transport of limited quantities of 
7908-P Request by Bulldog Jordon poisonous liquid and solids denied 

Company, Ogdensburg, NY to authorize August 5, 1985. 

manufacture, marking and sale of non- 


7060-X Request by Atlantic 
Airways, Inc., Hanover, MD to authorize 
carriage of non-fissile radioactive 
materials aboard cargo-only aircraft 
when the combined transport index 





8308-P Request by All Points 
Courier, Inc., Piscataway, NJ to 
authorize carriage of non-fissile 
radioactive materials packages via 
motor vehicles when their combined 
transport index exceeds 50 and/or the 
separation distance criteria cannot be 
met denied August 15, 1985. 

8308-P Request by American Parcel 
Express Inc., Huntington Park, CA to 
authorize carriage of non-fissile 
radioactive materials packages via 
motor vehicles when their combined 
transport index exceeds 50 and/or the 
separation distance criteria cannot be 
met denied August 14, 1985. 

Issued in Washington, DC, on September 
16, 1985. 

J. R. Grothe, 

Chief, Exemptions Branch, Office of 
Hazardous Materials Regulation, Materials 
Transportation Bureau. 

{FR Doc. 85-22762 Filed 9-23-85; 8:45 am] 
BILLING CODE 4910-60-M 


DEPARTMENT OF THE TREASURY 


Public Information Coliection 
Requirements Submitted to OMB for 
Review 


Dated: September 12, 1985. 


The Department of Treasury has 
submitted the following public 
information collection requirement{s) to 
OMB {listed by submitting bureau{s)), 


for review and clearance under the 
Paperwork Reduction Act of 1980, Pub. 
L. 96-511. Copies of these submissions 
may be obtained by calling the Treasury 
Bureau Clearance Officer listed under 
each bureau. Comments regarding these 
information collections should be 
addressed to the OMB reviewer listed at 
the end of each bureau's listing and to 
the Treasury Department Clearance 
Officer, Room 7221, 1201 Constitution 
Avenue, NW., Washington, DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0704 

Form Number: IRS Form 5471 and 
Schedules M, N, and 9. 

Type of Review: Revision. 

Title: Information Return with Respect 
to a Foreign Corporation 1954 Relating 
to Returns of Foreign Personal Holding 
Companies. 

Clearance Officer: Garrick Shear, 
(202) 566-6150, Room 5571, 1111 
Constitution Avenue, NW., Washington, 
DC 20224. 

OMB Reviewer: Robert Neal, (202) 
395-6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Joseph F. Maty, 

Departmental Reports, Management Office. 
[FR Doc. 85-22785 Filed 8-23-85; 8:45 am] 
BILLING CODE 4810-25-M 
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VETERANS ADMINISTRATION 


Station Committee on Educational 
Allowances; Meeting 


Notice is hereby given pursuant to 
Section V, Review Procedure and 
Hearing Rules, Station Committee on 
Educational Allowances that the hearing 
scheduled for October 1, 1985 at 10:00 
a.m. at the Denver Regional Office for 
Station Committee on Educational 
Allowances, has been changed to 
Wednesday, October 16, 1985 at 8:30 
a.m. in the Adjudication Hearing room, 
Room 410 of the Denver Veterans 
Administration Regional Office, 44 
Union Blvd., Denver, Colorado, to 
conduct a hearing to determine whether 
Veterans Administration benefits for all 
eligible persons enrolled in the Stereo 
Equipment Salesman Course, offered by 
Cummings and Associates, 5701 W. 25th 
Avenue, Edgewater, Colorado, 80214 
should be discontinued as provided in 
38 CFR 21.4134, because a requirement 
of the law is not being met or a 
provision of the law has been violated. 
All interested pérsons shall be permitted 
to attend, appear before, or file 
statements with the committee at that 
time and place. 

Dated: September 17, 1985. 

Donald M. Twitty, 

Director. 

[FR Doc. 85-22795 Filed 9-23-85; 8:45 am] 
BILLING CODE 6320-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L: 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


Federal Deposit Insurance Corpora- 
WR ercciechtighigetinoescaet sala 
Federal Energy Regulatory Commis- 


Federal Reserve System 

international Trade Commission ........... 
National Labor Relations Board 
National Transportation Safety Board .. 
Nuclear Regulatory Commission 


1 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 3:30 p.m. on Wednesday, September 
18, 1985, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to adopt a resolution | 
making funds available for the payment 
of insured deposits made in Elba State 
Bank, Elba, Nebraska, which was closed 
by the Director of Banking and Finance 
for the State of Nebraska on 
Wednesday, September 18, 1985. 


In calling the meeting, the Board 
determined, on motion of Chaifman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Mr. Michael A. 
Mancusi, acting in the place and stead 
of Director H. Joe Selby (Acting 
Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(8), (c)(9)(A)(ii), and 

. (c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b{c){8), 
(c){9)(A)(ii), and (c){9)(B)). 


Dated: September 19, 1985. 


Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. 85-22850 Filed 9-20-85; 11:17 amj 
BILLING CODE 6714-01-84 


2 


FEDERAL ENERGY REGULATORY 
COMMISSION 

September 19, 1985. 

TIME AND DATE: 10:00 a.m., September 
26, 1985. 

PLACE: 825 North Capitol Street, NE., 
Room 9306, Washington, DC 20426. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: Agenda. 


Note.—Items listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenenth F. Plumb, 
Secretary, Telephone (202) 357-8400. 


This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the division of public 
information. 


Consent Power Agenda, 820th Meeting— 
eT 26, 1985, Regular Meeting (10:00 
a.m. 

CAP-1. 

Project No. 4244-002, Long Lake Energy 
Corporation 

Project No. 3892-002, Georgia-Pacific 
Corporation 

Project Nos. 6762-001 and 002, New York 
State Energy Research and Development 
Authority 

CAP-2. 
Project No. 5466-003, the city of New York, 
- Department of Environmental Protection 
CAP-3. 

Project No. 6366-001, Hudson River-Black 

River Regulating District 
CAP. 

Project No. 7678-002, Michiana Hydro- 

Electric Power Corporation 
CAP-5. 
Project No, 7187-004, Pankratz Lumber 
Company 
CAP-6. 
Project No. 2984-005, S.D. Warren 
CAP-7. 

Project Nos. 5-009 and 2776-002, the 
Montana Power Company and 
Confederated Salish and Kootenai Tribes 
of the Flathead Reservation 

Project No. 5-003, the Montana Power 
Company 

Docket No. EL84-12-001, Confederated 
Salish and Kootenai Tribes of the 
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Flathead Reservation v. the Montana 
Power Company 
CAP-8. 

Project No. 8383-000, Palisade Irrigation 

District 
CAP-9. 
Project No. 6220-005, Weyerhaeuser 
Company 
CAP-10. 
Project No. 3156-004, John M. Jordan 
CAP-11. 
Docket No. ER85-564-001, KPL Gas Service 
CAP-12. 

Docket Nos. ER85-585-000, ER85-656-000, 
ER85-657-000 and ER85-679-069, 
Vermont Electric Power Company 

CAP-13. : 

Docket No. ER85-644-000, Duke Power 

Company 
CAP-14. 

Docket No. ER85-648-000, Central Hudson 

Gas and Electric Corporation 
CAP-15. 

Docket Nos. ER85-659-000 and ER85-660- 
000, Georgia Power Company 

Docket No. EL85-40-000, Oglethorpe Power 
Corporation v. Georgia Power Company 

CAP-16. 

Docket No. ER85-655-000, Public Service 

Company of New Hampshire 
CAP-17. 

Docket Nos. ER85-515-003 and 004, Florida 

Power & Light Company 
CAP-18. 

Docket No. ER85-545-000, Boston Edison 

Company 
CAP-19. 

Docket No. ER84-541-000, Oklahoma Gas 

and Electric Company 
CAP-20. 

Docket No. ER84—404-004, Commonwealth 

Edison Company 
CAP-21. 

Docket No. ER85-398-000, Northern States 

Power Company (Wisconsin) 
CAP-22. 

Docket No. ER85-451-001, Southern 

California Edison Company 
Consent Miscellaneous Agenda 


CAM-1. 
Docket No. Omitted 
CAM-2. 

Docket No. RM79-76-242 (Wyoming-18}. 
High-Cost Gas Produced from Tight 
Formations 

CAM-3. 

Docket No. GP85-9-001, Texas Gas 

Transmission Corporation 
CAM-4. 

Docket Nos. SA84-8-002, SA84-9-002 and 
SA84-10-002, Phillips Petroleum 
Company 

Docket Nos. SA84—11-002 and SA84-12- 
002, Phillips Oil Company 

CAM-5. 

Docket No. GP85-28-000, State of Texas. 

Section 108 NGPA determinations, HNG 
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Oi! Company, Driscolseiver No. 3, et al., 
JD 82-11071, et al. 
CAM-6. 

Docket No. GP85-50-000, Bureau of Land 
Manegement, State of New Mexico, 
].E.M. Resources, Inc. and Diamondback 
Financial Corporation, Section 102 NGPA 
Determinations, Levers No. 5 Well, Cave 
Gray San Andres Pool, FERC JD No. 82- 
56622, Levers No. 6 Well, Cave Gray San 
Andres Pool, FERC JD No. 82-56623 

CAM-7. 
Docket No. GP82-25-000, Pressure 
Transport, Inc. 
CAM-38. 
Docket No. Omitted 
CAM-9. 
Docket No. SA82-30-001, Omega Minerals, 
Inc. 
CAM-10. 
Docket No. RO83-11-000, MGPC, Inc. 
CAM-11. 

Docket No. RO&4-2-000, Crown Central 

Petroleum Company 


Consent Gas Agenda 


CAG-1. 
Docket No. RP85-191-000, Tennessee Gas 
Pipeline Company, a Division of Tenneco 
Inc. 
CAG-2. 
Docket No. RP85-193-000, North Penn Gas 
Company 
G-3 


Docket No. RP85-194-000, Panhandle 
Eastern Pipe Line Company 
CAG. 
Docket No. RP85-195-000, Southern 
Natural Gas Company 
CAG-5. 
Docket Nos. TA86~1-41-000 and 001, 
Southwest Gas Corporation 
CAG-6. 
Docket Nos. TA86-1-34-000 and 001 
(PGA86-1 and IPR86-1), Florida Gas 
Transmission Company 


CAG-9. 
Docket No. OR78-1-040, Trans Alaska 
Pipeline System 
CAG-10. 
Docket No. RP85—178-000, Tennessee Gas 
Pipeline Company, a Division of Tenneco 
Inc 


CAG-11. 
Docket No. TA85-2-16-004, National Fuel 
Gas Supply Corporation 
CAG-12. 
Docket No. TA85-2-15-003, Mid Louisiana 
Gas Company 
CAG-13. 
Docket Nos. RP85~149-000, 001, 002 and 
003, East Tennessee Natural Gas 


Docket No. RP85—3-001, Tennessee Gas 

—— Company, a Division of Tenneco 
nc. 
CAG-15. 

Docket Nos. RP85-155-001 and RP84-11- 
005, Columbia Gas Transmission 
Corporation 

CAG-16. 


Docket No. ST85-480-000, Southern Gas 

Pipeline Company 
CAG-17. 
Docket Nos. ST84—703-003 and ST80-298- 
005, et al., Mississippi Fuel Company 
CAG-18. 
Omitted. 
CAG-19. 
Omitted. 
CAG-20. 

Docket Nos. ST82-8-001, 002, ST82—409- 
001, ST83-94-001, ST&4—898-000 and 
ST85-289-000, PGC Pipeline, a Division 
of LPC Energy, Inc. 

CAG-21. 

Docket No. RP85-72-000, Algonquin Gas 

Transmission Company 
CAG-22. 

Docket No. RP85-179-000, Consolidated 

Gas Transmission Corporation 
CAG-23. 

Docket Nos. TA85-2-42-000 and 002 

(PGA85-2), Trans-Western Pipeline 


000, and 001, Southern Natural Gas 
Company 
CAG-25. 
Docket No. RP85-170-000, Texas Eastern 
Transmission Corpation 


‘CAG-26. 


Docket No. RP85~11-014, KN Energy, Inc. 
CAG-27. 

Docket No. RP85-135-000, Pacific Interstate 

Offshore Company 
CAG-28. 

Docket No. RP85~—174-000, Consolidated 

Gas Transmission Corporation 
CAG-29. 

Docket No. TA82-1-21-016, et al., 

Columbia Gas Transmission Corporation 
CAG-30. 

Docket Nos. RI74-188-063 and RI75-21-058, 
Independent Oil & Gas Association of 
West Virginia 

CAG-31. 

Docket No. C178-704-003, Mitchell Energy 

Corporation 
CAG-32. 

Docket No. CP84-292-000, Michigan 
Consolidated Gas Company—Interstate 
Storage Division 

Docket No. CP84-355-000, Columbia Gas 
Transmission Company 

Docket No. CP84—426-000, Panhandle 
Eastern Pipe Line Company 

Docket No. CP85-442-000, and Pipeline 
Company 

CAG-33. 

Omitted 

CAG-34. 

Docket No. C1I83-269-038, et al., Tenneco 

Oil Company 
CAG-35. 

Docket No. CP84—183-002, Transcontinental 

Gas Pipe Line Corportion 
CAG-36. 

Docket No. CP70-7-031 (Phase II), Southern 

Natural Gas Company 
CAG-37. 

Docket Nos. CP85-238-000 and CP85-239- 
000, National Fuel Gas Supply 
Corporation 

CAG-38. 
Docket No. CP85-447-000, Colorado 

Interstate Gas Company 


CAG-39. 

Docket No. CP85-384-000, Arkla Energy 

Resources, a Division of Arkla, Inc 
CAG-40. 

Docket No. CP85-480-000, Consolidated 

Gas Transmission Corporation 
CAC 441. 

Docket No. CP85-518-000, Natural Gas 

Pipeline Company of America 
CAG-42. 

Docket No. CP&5-120-000, Panhandle 

Eastern Pipe Line Company 
CAG-—43. 

Docket No. CP85-343--000, Northern 
Natural Gas Company, Division of 
Internorth, Inc. 

CAG-44. 

Docket No. CP83-330-000, ANR Pipeline 
Company 

Docket No. CP83-339-000, Michigan 
Consolidated Gas Company 

Docket Nos. CP83-351-000, and 003, - 
Northern Border Pipeline Company 

Docket No. CP83-365-000, Natural Gas 
Company, a Division of Internorth, Inc 

CAG-45. 

Docket No. CP85-381-000, 001, CP83-106- 
000 and 601, Colorado Interstate Gas 
Company 

Docket No. CP83-65-000, Kansas-Nebraska 
Natural Gas Company, Inc. 

CAG—46. 

Docket No. CP85-379-000, EL Paso Natural 

Gas Company 


I. Licensed Project Matters 


P-1. 

Omitted 

P-2, 

Project Nos. 2245-002, 003, 004, and 005, 

city of Vanceburg, Kentucky 
P-3, 
Project No. 8704-000, Gregory B. and Perina 
P. Ryan | 
Il. Electric Rate Matters 
ER-1. 
Docket Nos. ER85-646-000 and ER85-647- 
000, New England Power Company 
ER-2. 

Docket Nos. ER82-616-000, ER82-616-005 
through 015, ER82~-616-017 through 024 
and ER82-616-028, Middle South Energy, 
Inc. 

Docket Nos. ER82-483-000, ER82-483-003 
through 021 and ER82-483-024, Middle 
South Services, Inc. 

ER-3. 
Docket No. ER84-355-003, Virginia Electric 
and Power Company 


Miscellaneous Agenda 
M-1. 
Reserved 


2 
~ 


Reserved 
M-3. 
Docket No. GP84-55-000, Southern Union 
Gathering Company 
M-4. 
Docket No. GP84-56-000, Northwest 
Central Pipeline Corporation (Formerly 
Cities Service Gas Company) 


I. Pipeline Rate Matters 
RP-1. 
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Docket Nes. TA86-1-37-000 and 001 
(PGA86-1)}, Northwest Pipeline 
Corporation 

RP-2. 

Docket Nos. TA85-5-32-000 and 001 
(PGA85-5). Colorado Interstate Gas 
Company 

RP-3, 

Docket Nos. TA86-1—33-000 and 001, El 

Paso Natural Gas Company 
RP-4. ‘ 

Docket Nos. TA86-—1-42-000 and 001, 

Transwestern Pipeline Company 
RP-5. 
Docket Nos. TA86—1~7-000 and 001, 
Southern Natural Gas Company 
RP-6. 
Docket Nos. TA85-154-000, Gas Resea 
Institute 
RP-7. 
Omitted 
RP-8. 

Docket Nes. TA85~1-53-005, KN Energy, 

Inc. 
RP-9. 

Docket Nos. TA85-2-42-002, Transwestern 

Pipeline Company 
RP-10. 5 

Docket Nos. TA82-1-33-003, TA82-2-33- 
018, TA83—1-33-010, TA83-2-33-002, and 
TA84-1-33-001 (Unpaid Accruals), El 
Paso Natural Gas Company 

RP-11. 

Docket Nos. TA85-2—42-003, Transwestern 

Pipeline Company 
RP-12. 

Docket Nos. ST85-395-001, ST85-—450-001 
and ST81-307-002, Cabot Pipeline 
Corporation 


I. Producer Matters 
CP-1. 
Docket Nos. G-4597-031 and C185-222-000, 
Cities Service Oil and Gas Corporation 
Ill. Pipeline Certificate Matters 
CP-1. 


Docket Nos. CP82-7-000, Northern Natural ~ 


Gas Company, Division of Internorth, 
Inc. 
CP-2. 
Docket Nos. CP85-368-000, United Gas 
‘Pipe Line Company 
CP-3. 

Docket Nos. CP83-452-027, Columbia Gas 
Transmission Corporation and Columbi 
Gulf Transmission Company : 

CP-4. 

Docket Nos. CP85-310-000, United Gas 
Pipe Line Company 
Lois D. Cashell, 
Acting Secretary. 
{FR Doc. 85-22843 Filed 9-20-85; 11:10 am] 


BILLING CODE 6717-01-M 
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FEDERAL RESERVE SYSTEM 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 50 FR 37947, 
September 18, 1985. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 11:00 a.m., Monday, 
September 23, 1985. 


CHANGES IN THE MEETING: Change in 
time of the closed meeting to 9:30 a.m., 
Monday, September 23, 1985. 

Addition of the following closed 
items(s) to the meeting: Proposals 
regarding extension of the Home 
Mortgage Disclosure Act. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; {202} 452-3204. 


Date: September 20, 1985. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 85-22808 Filed 9-19-85; 4:55 pm] 


“BILLING CODE 6210-01-m 
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FEDERAL RESERVE SYSTEM 

TIME AND DATE: 10:00 a.m., Friday, 
September 27, 1985. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW, Washington, DC 20551. 

status: Closed. 


MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal - 
Reserve System: ees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: September 19, 1985. 
James McAfee, 
Associate Secretary of the Board. 


[FR Doc. 85-22809 Filed 9-19-85; 4:55 pm] 
BILLING CODE 6210-01-M 


5 
INTERNATIONAL TRADE COMMISSION 


[USITC SE-85-39] 


TIME AND DATE: Tuesday, October 1, 
1985 at 2:00 p.m. 

PLACE: Room 117, 701 E Street, NW, 
Washington, DC 20436. 

STATUS: Open to the public. 


MATTERS TO BE CONSIDERED: 


1. Agenda. 

2. Minutes. 

3. Ratification List. 

4. Petitions and Complaints. 


a. Certain fans with brushless DC motors 
(Docket No, 1236). 

5. Investigation No. 22-48 (Sugar containing 
articles}—briefing and vote. 

6. Investigation 701-TA-223 [Final] 
(Agricultural tillage tools from Brazil}— 
briefing and vote. 

7. Any items left over from previous 
agenda. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary, (202) 523-0161. 

{FR Doc. 85-22856 Filed 9-20-85; 12:43pm} 
BILLING CODE 7020-62-m 


6 
INTERNATIONAL TRADE COMMISSION 


[USITC SE-85-40] 


TIME AND DATE: Friday, October 4, 1985, 
at 2:00 p.m. 
PLACE: Room 117, 701 H Street, NW 
Washington, DC 20436. 
status: Open to the public. 
MATTERS TO BE CONSIDERED: 

1. Petitions and Complaints: 

a. Certain prefabricated bow forms (Docket 


No. 1238}. 
2. FY 87 Budget. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary, (202) 523-0161. 

{FR Doc. 85-22857, Filed 9-20-85; 12:43 pm] 
BILLING CODE 7020-02-M 
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NATIONAL LABOR RELATIONS BOARD 


TIME AND DATE: 9:00 a.m., Monday, 
September 23, 1985. 

PLACE: Board Conference Room, Sixth 
Floor, 1717 Pennsylvania Avenue, NW. 
Status: Closed to public observation 
pursuant to 5 U.S.C. 552b(c){2) (internal 
personnel rules and practices) and (c)(6) 
(personal information where disclosure 
would constitute a clearly unwarranted 
invasion of personal privacy). 

MATTERS TO BE CONSIDERED: Personnel 
matters. 

CONTACT PERSON FOR MORE 
INFORMATION: John C. Truesdale, 
Executive Secretary, Washington, DC. 
20570, Telephone: (202) 254-9430. 


Dated: Washington, D.C., September 19, 
1985. 

By direction of the Board. 
John C. Truesdale, 


Executive Secretary, National Labor 
Relations Board. 


[FR Doc. 85-22853 Filed 9-2-85: 11:31 am} 
BILLING CODE 7545-01-M 
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NATIONAL TRANSPORTATION SAFETY 
BOARD 


TIME AND DATE: 1 p.m. Tuesday, October 
1, 1985. 


PLACE: NTSB Board Room, Eighth Floor, 
800 Independence Ave., SW., 
Washington, DE 20594. 


STATus: Open. 
MATTERS TO BE CONSIDERED: 


1. Marine Accident Report: Capsizing of 
the U.S. Self-Propelled Lift Boat AMAY S 
While Under Tow of the U.S. Coast Guard 
Cutter POINT HOPE, Gulf of Mexico, October 
17, 1984. 

2. Marine Accident Report: U.S. Mobile 
Offshore Drilling Unit ZAPATA LEXINGTON 
Explosion and Fire, Gulf of Mexico, 
September 14, 1984. 

3. Aircraft Accident Report: Vieques Air 
Link, Inc., Britten-Norman BN-2A-6 Islander, 
N589SA, Vieques, Puerto Rico, August 2, 1984. 

4 Recommendations: To the Federal 
Aviation Administration regarding preflight 
fuel sampling in Piper Model PA-23 Apache 
Airplanes and fuel additives for cold weather 
operation. 

5 Recommendations: Collapse of U.S. 
Route 43 Chickasawbogue Creek Bridge 
Spans near Mobile, Alabama, April 24, 1985. 


CONTACT PERSON FOR MORE 
INFORMATION: Ray Smith (202) 382-6525. 
Ray Smith, 

Federal Register Liaison Officer. 

September 20, 1985. 


[FR Doc. 85-22854 Filed 9-20-85; 12:13 pm] 
BILLING CODE 7533-01-M 


9 
NUCLEAR REGULATORY COMMISSION 


pate: Weeks of September 23, 30, 
October 7, and 14, 1985. 

PLACE: Commissioners’ Conference 
Room, 1717 H Street, NW, Washington, 
DC. 

STaTus: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of September 23 

Tuesday, September 24 

3:30 p.m. 


Affirmation Meeting (Public Meeting) (if 
needed) 


Week of September 30 
Tentative 


Tuesday, October 1 


2:00 p.m. 
Discussion of Plant Issues with Regional 
Administrators (Public Meeting) 


Thursday, October 3 


10:00 a.m. 

Status of Interpretation of Appendix R— 
Fire Protection (Public Meeting) 
(Postponed from 9/18) 

11:30 a.m. 

Affirmation Meeting (Public Meeting) (if 

needed) 
2:00 p.m. 
Continuation of 9/4 Discussion of Threat 


Level and Physical Security (Closed—Ex. 


1) 
Week of October 7 
Tentative 


Wednesday, October 9 
2:00 p.m. 
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Continuation of 9/11. Discussion of 
Proposed Station Blackout Rule (Public 
Meeting) 

Thursday, October 10 
10:30 a.m. 

Periodic Meeting with Advisory Committee 

on Reactor Safeguards (ACRS) 
11:30 a.m. 

Affirmation Meeting (Public Meeting) (if 
needed) * 

Week of October 14 
Thursday, October 17 
11:30 a.m. 

Affirmation Meeting (Public Meeting) (if 
needed) 

ADDITIONAL INFORMATION: Discussion of 
Management-Organization and Internal 
Personnel Matters (Closed—Ex. 2 & 6) 
was held September 17. 

Affirmation of “Commission Review 
of ALAB-800 (Shoreham “Vital 
Equipment” Decision)” and “Final 
Amendments to Uranium Mill Tailings 
Rule to Implement EPA Stability and 
Radon Release Standards” (Public 
Meeting) was held September 17. 

Continuation of Briefing on Davis- 
Besse (Public Meeting) was held on 
September 18. 

TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING)—(202} 634-1498. 
CONTACT PERSON FOR MORE 
INFORMATION: Julia Corrado, (202) 634- 
1410. 

Julia Corrado, 

Office of the Secretary. 

September 19, 1985. 


{FR Doc. 85-22917 Filed 9-20-85; 3:49 pm] 
BILLING CODE 7590-01-M 
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FEDERAL TRADE COMMISSION 
16 CFR Parts 801, 802, and 803 


Premerger Notification; Reporting and 
Waiting Period Requirements 


AGENCY: Federal Trade Commission. 


ACTION: Notice of proposed rulemaking. 


summary: These proposed rules would 
amend the premerger notification rules 
that require the parties to certain 
mergers or acquisitions to file reports 
with the Federal Trade Commission and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice and to wait a 
specified period of time before 
consummating such transactions. The 
reporting and waiting period 
requirements are intended to enable 
these enforcement agencies to determine 
whether a proposed merger or 
acquisition might violate the antitrust 
laws if consummated and, when 
appropriate, to seek a preliminary 
injunction in federal court to prevent 
consummation. During the seven years 
the rules have been in effect, the Federal 
Trade Commission, with the 
concurrence of the Assistant Attorney 
General for Antitrust, has amended the 
premerger notification rules several 
times in order to improve the program's 
effectiveness and to lessen the burden 
of complying with the rules. These 
proposed revisions are intended to 
further reduce the cost to the public of 
complying with the rules and to improve 
the program's effectiveness. 
DATES: Comments must be received on 
or before October 24, 1985. 
ADDRESSES: Written comments should 
be submitted to both (1) the Secretary, 
Federal Trade Commission, Room 172, 
Washington, DC 20580, and (2) the 
Assistant Attorney General, Antitrust 
Division, Department of Justice, Room 
3214, Washington, DC 20530. 
FOR FURTHER INFORMATION CONTACT: 
John M. Sipple, Jr., Senior Attorney, 
Premerger Notification Office, or 
Kenneth M. Davidson, Attorney, 
Evaluation Office, Bureau of 
Competition, Room 392, Federal Trade 
Commission, Washington, DC 20580. 
Telephone: (202) 523-3404. 
SUPPLEMENTARY INFORMATION: 
Regulatory Flexibility Act 

With two exceptions, the proposed 
amendments to the Hart-Scott-Rodino 
premerger notification rules are largely 
technical or designed to reduce the 
burden to the public of reporting. The 
Commission has determined none of the 
proposed rules is a major rule, as that 


term is defined in Executive Order 
12291. The proposed rules will not result 
in: an annual effect on the economy of 
$100 million or more; a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or, significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in the domestic 
market. None of the amendments would 
expand the coverage of the premerger 
notification rules in a way that would 
affect small business. Therefore, 
pursuant to section 605(b) of the 
Administrative Procedure Act, 5 U.S.C. 
605(b), as added by the Regulatory 
Flexibility Act, Pub. L. 96-354 
(September 19, 1980), the Federal Trade 
Commission certifies that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. Section 603 of the 
Administrative Procedure Act, 5 U.S.C. 
603, requiring a final regulatory 
flexibility analysis of these rules, is 
therefore inapplicable. 


Paperwork Reduction Act 


The Hart-Scott-Rodino Premerger 
Notification rule and report form contain 
information collection requirements as 
defined by the Paperwork Reduction 
Act. 44 U.S.C. 3501 et seg. These 
requirements have been reviewed and 
approved by the Office of Management 
and Budget (OMB Control No. 3084- 
0005). Because the proposed 
amendments would affect the 
information collection requirements of 
the premerger notification program, the 
proposed amendments have been 
submitted to OMB for review under 
section 3504(h) of the Paperwork 
Reduction Act. Comments on that 
submission may be directed to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attention: Desk Officer for the 
Federal Trade Commission. 


Background 


Section 7A of the Clayton Act {“the 
act”), 15 U.S.C. 18a, as added by section 
201 and 202 of the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, 
requires persons contemplating certain 
acquisitions of assets or voting 
securities to give advance notice to the 
Federal Trade Commission {hereafter 
referred to as “the Commission”) and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice (hereafter referred 
to as “the Assistant Attorney General”) 
and to wait certain designated periods 
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before the consummation of such 
acquisitions. The transactions to which 
the advance notice requirement is 
applicable and the length of the waiting 
period required are set out respectively 
in subsections (a) and (b) of section 7A. 
This amendment to the Clayton Act 
does not change the standards used in 
determining the legality of mergers and 
acquisitions under the antitrust laws. 

The legislative history suggests 
several purposes underlying the act. 
First, Congress clearly intended to 
eliminate the large “midnight merger,” 
which is negotiated in secret and 
announced just before, or sometimes 
only after, the closing takes place. 
Second, Congress wanted to assure that 
large acquisitions were subjected to 
meaningful scrutiny under the antitrust 
laws prior to consummation. Third, 
Congress provided an opportunity for 
the Commission and the Assistant 
Attorney General (who are sometimes 
hereafter referred to collectively as the 
“antitrust agencies” or the “enforcement 
agencies”) to seek a court order 
enjoining the completion of those 
transactions that the agencies deem to 
present significant antitrust problems. 
Finally, Congress sought to facilitate an 
effective remedy when a challenge by 
one of the enforcement agencies proved 
successful. Thus the act requires that the 
agencies receive prior notification of 
significant acquisitions, provides certain 
tools to facilitate a prompt, thorough 
investigation, and assures an 
opportunity to seek a preliminary 
injunction before the parties are legally 
free to complete the transaction, 
eliminating the problem of unscrambling 
the assets after the transaction has 
taken place. : 

Subsection 7A(d)(1) of the act, 15 
U.S.C. 18a(d)(1), directs the Commission, 
with the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, to require that the 
notification be in such form and contain 
such information and documentary 
material as may be necessary and 
appropriate to determine whether the 
proposed transaction may, if 
consummated, violate the antitrust laws. 
Subsection 7A(d)(2) of the act, 15 U.S.C. 
18a(d)(2), grants the Commission, with 
the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, the authority (A) to define 
‘the terms used in the act, (B) to exempt 
additional persons or transactions from 
the act's Notification and waiting period 
requirements, and (C) to prescribe such 
other rules as may be necessary and 
appropriate to carry out the purposes of 
section 7A. 
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On December 15, 1976, the 
Commission issued proposed rules and a 
proposed Notification and Report Form 
(“the Form”) to implement the act. This 
proposed rulemaking was published in 
the Federal Register of December 20, 
1976, 41 FR 55488. Because of the volume 
of public comment, it became clear to 
the Commission that some substantial 
revisions would have to be made in the 
original rules. On July 25, 1977, the 
Commission determined that additional 
public comment on the rules would be 
desirable and approved revised 
proposed rules and a revised proposed 
notification and Report Form. The 
revised rules and Form were published 
in the Federal Register of August 1, 1977, 
42 FR 39040. Additional changes in the 
revised rules and Form were made after 
the close of the comment period. The 
Commission formally promulgated the 
final rules and Form and issued an 
accompanying Statement of Basis and 
Purpose on July 10, 1978. The Assistant 
Attorney General gave his formal 
concurrence on July 18, 1978. The final 
rules and Form and the Statement of 
Basis and Purpose were published in the 
Federal Register of July 31, 1978, 43 FR 
33451, and became effective on 
September 5, 1978. 

The rules are divided into three parts 
which appear at 16 CFR Part 801, 802, 
and 803. Part 801 defines a number of 
the terms used in the act and rules, and 
explains which acquisitions are subject 
to the reporting and waiting period 
requirements. Part 802 contains a 
number of exemptions from these 
requirements. Part 803 explains the 
procedures for complying with the act. 
The Notification and Report Form, 
which is completed by persons required 
to file notification, is an appendix to 
Part 803 of the rules. 

Three changes have been made in the 
premerger notification rules since they 
were first promulgated. The first was an 
increase in the minimum dollar value 
exemption contained in § 802.20 of the 
rules. This amendment was proposed in 
the Federal Register of August 10, 1979, 
44 FR 47099, and was published in final 
form in the Federal Register of 
November 21, 1979, 44 FR 60781. The 
second amendment replaced the 
requirement that certain revenue data 
for the year 1972 be provided in the 
Notification and Report Form:with a 
requirement that comparable data be 
provided for the year 1977. This change 
was made because total revenues for 
the year 1977 broken down by Standard 
Industrial Classification (SIC) codes 
became available from the Bureau of the 
Census. The amendment appeared in the 


Federal Register of March 5, 1980, 45 FR 
14205, and was effective May 3, 1980 

The third set of changes were 
published by the Federal Trade 
Commission as proposed rules changes 
in the Federal Register of July 29, 1981, 
46 FR 38710. These revisions were 
designed to clarify and improve the 
effectiveness of the rules and of the 
Notification and Report Form as well as 
to reduce the burden of filing 
notification. Several comments on the 
proposed changes were received during 
the comment period. Final rules which 
adopted some of the suggestions 
received during the comment period but 
which were substantially the same as 
the proposed rules, were published in 
the Federal Register on July 29, 1983, 48 
FR 34427, and became effective on 
August 29, 1983. 

In addition, the Notification and 
Report Form, found in 16 CFR 803 
(Appendix), has been revised twice. The 
new versions were approved by the 
Office-of Management and Budget on 
December 29, 1981, and February 23, 
1983, respectively. Since that time the 
Notification and Report Form, in its 
current version with some additional 
minor clarifications, has been approved 
by the Office of Management and 
Budget. The most recent approval came 
on September 14, 1984. 

The genesis of this set of proposed 
changes to the premerger notification 
rules is a continuing effort by the 
Commission to reduce the burden of 
filing premerger notifications. That effort 
was the focus of a Notice of Request for 
Comments the Commission published in 
the Federal Register on July 2, 1982, (47 
FR 29182). With two exceptions the 
amendments to the rules proposed in 
this Notice are based on that Request 
for Comments, the comments received 
as a result of that Request, and related 
burden reduction efforts. The proposals 
seek to accomplish this reduction by: (1) 
Narrowing the types of acquisitions that 
must be reported through the 
notification process, (2) reducing the 
documents or information that must 
accompany notifications, and (3) 
clarifying the meaning of the notification 
rules. The two proposals that do not fit 
this description are discussed separately 
below. 

The 1982 Request for Comments 
outlined four approaches to reducing the 
burden of the notification program, three 
of which form the basis of some of these 
proposed amendments to the rules. The 
approaches to burden reduction on 
which comments were requested 
included: narrowing the coverage of the 
rules by raising the dollar thresholds 
that determine which acquisitions must 
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be reported; setting separate higher 
dollar reporting thresholds for 
acquisitions in some industries; 
eliminating one or more of the 
successive reporting requirements for 
additional acquisitions of voting 
securities; and, allowing persons filing 
notifications to reference information 
and documents filed in previous 
notifications, rather than require them to 
resubmit those materials. 

The Commission is proposing to raise 
one of the dollar thresholds that 
determine the coverage of the rules but 
not the one discussed in the Request for 
Comments. The Request discussed 
raising the statutory $15 million 
minimum size-of-transaction criteria of 
section 7A(a)(3)(B) to $25 million. This 
discussion was premised in part on 
statistics from transactions filed in 1981 
showing the enforcement agencies had 
demonstrated a lower level of interest in 
transactions of less than $25 million. It is 
clear from statistics covering 1982 and 
1983 that the pattern of lower 
enforcement interest does not persist in 
the subsequent years. Consequently the 
Commission has not pursued that 
approach. 

The Commission has, however, 
included three proposals in this Notice - 
that would narrow the coverage of the 
rules. In proposal 6, the Commission 
would raise the dollar threshold in 
§ 802.20(b) and thereby reduce the 
number of acquisitions valued at $15 
million or less that are reportable. In 
proposal 7, the Commission would add a 
new rule, proposed § 802.35, to exempt 
the acquisition of an employer's voting 
securities by certain employee trusts. In 
proposal 4, the Commission would no 
longer require a notification for certain 
small acquisitions where the parties had 
previously filed a notification. 

The Commission has not found a 
basis for establishing separate 
thresholds for different industries. The 
Request for Comments noted doubts 
that such system could be devised. 
Further study has confirmed the 
difficulty of defining industries and 
establishing separate thresholds. In 
proposal 5, however, the Commission 
would establish a higher threshold for 
acquisitions of carbon-based minerals in 
proposed § 802.3 and would exempt 
entirely acquisitions of certain kinds of 
real property that are defined in 
proposed § 802.2. 

The Commission has not proposed to 
eliminate any of the sequential 
thresholds for reporting increased 
holdings of voting securities. The 
Commission continues to find an 
increase in the percentage of securities 
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held by a person to be a matter that can 
have competitive significance. 

The Commission adopted the 
suggestions in the Request that persons 
filing notification should be permitted to 
incorporate by reference certain 
previously submitted documents and 
information when it promulgated 
§ 802.3(e) in 1983 (48 FR 34438 (July 29, 
1983)). On the basis of experience with 
this rule the Commission would in 
proposal 10 now further reduce the 
materials that must be submitted with a 
notification. A new section, proposed 
§ 803.9, would replace existing 
§ 802.3{e). In proposal 12, the 
Commission would also reduce the 
information required by the Notification 
and Report Form. 

In addition to these approaches, the 
Commission seeks to reduce the burden 
of the notification program by a series of 
amendments to clarify the meaning of 
these rules, largely by codifying informal 
interpretations of the Commission staff. 
These amendments include: a method of 
calculating the assets of a newly-formed 
entity in proposal 2; a method of 
calculating the percentage of voting 
securities a person holds in proposal 3; a 
description of acquisitions that are 
exempt because they are in the ordinary 
course of business in proposal 5; the 
requirements for giving notice to an 
acquired entity in proposal 9; the time 
when the statutory waiting period 
begins for notifications of the formation 
of joint ventures in proposal 11; and a 
series of changes to examples in the 
rules to reflect amendments to the rules 
in proposal 13. 

Finally in proposal 1 and proposal 8 
the Commission addresses matters other 
than burden reduction. Proposal 1 would 
add a new rule to cover a form of 
transaction that has become 
increasingly prevalent. The proposed 
rule would require persons to file _ 
notifications for acquisitions made 
through entities whose principal purpose 
is to make the acquisitions as if the 
acquisitions had been made directly. 
Proposal 8 would eliminate a little used 
exemption to ensure that certain 
acquisitions are subject to meaningful 
antitrust review. 

The Commission invites interested 
persons to submit comments on the 
nature and scope of the problems 
described in the Proposed Statement of 
Basis and Purpose as well as the 
appropriateness of the proposed 
amendments to the rules as solutions to 
those problems. The Commission invites 
special attention to proposal 1 
(concerning the “acquisition vehicle” 
rule), proposal 5 (concerning the 
exemption of certain kinds of assets), 
proposal 6 (concerning an increase in an 


exemption threshold) and proposal 7 
(concerning an exemption for 
acquisitions by employee trusts) 
because each of these determines for a 
substantial number of transactions 
whether an acquisition must be 
reported. In addition proposals 1 and 7 
deserve attention because these 
amendments respond to ongoing 
developments in the form and manner of 
making acquisitions. 

The thirteen proposals in this Notice 
are arranged, to the extent that clear 
exposition permits, in the order they 
would appear in the Code of Federal 
Regulations. 


List of Subjects 

16 CFR Parts 801 and 802 
Antitrust. 

16 CFR Part 803 


Antitrust, Reporting and 
recordkeeping requirements. 


Proposed Statement of Basis and - 
Purpose for the Commission’s Revised 
Premerger Notification Rules 


Authority 


The Federal Trade Commission 
proposes these amendments to the 
premerger notification rules pursuant to 
section 7A(d) of the Clayton Act, 15 
U.S.C. 18a{d), as added by section 201 of 
the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, Pub. L. 94- 
435, 90 Stat. 1390. 


I. Sections 801.1(n) and 801.5 
Acquisition vehicles 

The Commission proposes to amend 
its rules to require persons intending to 
make acquisitions through certain 
entities to file notifications as if they 
were making those acquisitions directly. 
Although the premerger notification 
rules subject many indirect acquisitions 
to antitrust review, acquisitions made 
by entities that are not “controlled” by 
other persons frequently are not 
reportable. The Commission has 
concluded that such acquisitions should 
be reportable if the entity's main 
function is to make the acquisition and if 
the acquisition would have been 
reportable had the entity’s owners made 
their acquisitions directly instead of 
through that entity (or “acquisition 
vehicle”). The Commission proposes to 
add a new rule, proposed § 801.5, to 
require owners to file notifications for 
acquisitions made by entities deemed to 
be acquisition vehicles. The definition of 
the term “acquisition vehicle” would be 
placed in proposed § 801.1(n). 

For tax and other business reasons, 
many acquisitions are made by a newly- 
formed entity. The owner of that entity 
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typically contributes the capital or 
arranges for loans that are used to make 
the acquisition. Commonly, after an 
acquisition is completed the legal 
existence of either the acquired entity or 
the newly-formed entity is dissolved in a 
statutory merger. 

In most transactions, this formation of 
an entity to make an acquisition has no 
effect on the parties who are required to 
file premerger notifications. Typically 
the newly-formed entity is a wholly 
owned subsidiary of an existing 
corporation. Because, pursuant to 
§ 801.1(a)(1), the subsidiary is controlled 
by its parent corporation, the rules deem 
the “ultimate parent entity” to be the 
acquiring person. Accordingly the pre- 
existing parent corporation is required 
to file a premerger notification whether 
or not it creates a subsidiary to effect 
the acquisition. 

As the Statement of Basis and 
Purpose to § 801.1(a)(1) notes, if this 
were not the result “the ultimate parent 
entity would be able to evade the 
requirements of the act by manipulating 
the [subsidiary].” 43 FR 33456 (July 31, 
1978). Quite apart from the question of 
evasion, that filing obligation is 
appropriate because the parent 
corporation is the real party in interest. 
The subsidiary, whatever the reasons 
for its creation, is not a functioning 
business, at least not until the : 
acquisition is completed. It is a shell 
incapable of corporate action until 
capital and corporate purposes are 
supplied by its owner. The ultimate 
parent entity is, therefore, the acquiring 
person. Moreover, it is the control 
obtained by the parent and the potential 
for anticompetitive effects from 
combining its business with that of the 
acquired entity that the act seeks to 
have the enforcement agencies review. 

These reasons for requiring 
notifications also apply to some 
acquisitions in which owners of 
acquiring entities do not fit the 
premerger rules’ definition of an 
“ultimate parent entity.” If, for example, 
four corporations each acquire 25 
percent of the voting securities or assets 
of another corporation, the acquisition 
would be reportable (assuming the act's 
size-of-person, size-of-transaction and 
other notification criteria are satisfied). 
The four separate transactions would be 
examined to determine if ownership of 
the acquired person’s voting securities 
or assets by any of the four is likely to 
lessen competition. If, for purposes of 
acquiring the voting securities, the four 
were to create an entity to make the 
acquisition, the antitrust interest in the 
transaction would be unchanged. In fact, 
such acquisitions typically are followed 
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by a statutory merger that is not subject 
to the rule's notification requirements 
and that transfers direct ownership to 
the four owners. In those instances, not 
only is the antitrust interest in the 
transaction the same as in a direct 
acquisition, the resulting legal rights in 
the business are identical: each would 
then directly own 25 percent of the 
shares of the acquired business. 

Nevertheless, existing rules do.not 
consider any of these owners to be a 
parent of the acquiring entity (because 
they do not control the entity as that 
term is defined in § 801.1(a){b), i.e., none 
has either 50 percent of the voting 
securities of the entity or the contractual 
power to designate a majority of its 
board of directors). Although the 
objective criteria of the existing rules, 
like the one defining control, have been 
the key to making the premerger review 
program workable in most 
circumstances, the consequence here is 
that owners may not be required to 
report the acquisition. In fact, the 
transaction might not be reportable by 
anyone. 

Two examples illustrate how the rules 
do not always make such transactions 
reportable and why that result is 
inappropriate. If the entity formed for 
the purpose of making the acquisition is 
a partnership, its owners are not 
required to report acquisitions made by 
the entity. If the entity is a corporate 
joint venture, the transaction also may 
not be reportable. 

The partnership transaction is easier 
to follow. Assume the four corporations 
are competitors of each other and of the 
firm to be acquired. Assume further that 
each firm is valued in excess of $1 
billion. The formation of the partnership 
is not reportable because § 801.40 
covers the formation of only 
corporations, not partnerships. The 
acquisition by the partnership is not 
reportable because the partnership does 
not meet the size-of-person test of 
section 7A(a)({2) (that is, it does not have 
total assets or annual net sales of $10 
million or more), and it is not controlled 
by any other person. For reasons 
discussed below in this Notice in 
connection with the proposed changes 
to § 801.11, the premerger rules to not 
count the over $1 billion in cash that will 
be contributed to make the acquisition, 
thus the partnership is considered too 
small to be required to report its 
acquisitions. Moreover, a partnership 
does not fit § 801.1(b)'s definition of a 
controlled entity under existing informal 
interpretations. Unless the partnership 
has other assets, no part of the 
transaction will be reportable, even 
though the size of the firms and their 


market shares in this example suggest 
that the acquisition should be closely 
reviewed. 

The same transaction, if pursued 
through a corporate joint venture, would 
not be reportable if the acquisition were 
undertaken with loans (that were not 
guaranteed by the persons forming the 
corporation) or if the voting securities in 
the new venture were valued at $15 
million or less. Section 801.40 counts 
cash and loans extended or guaranteed 
by the owners as assets of the joint 
venture. Thus only if the newly-formed 
corporation had received cash or owner- 
guaranteed loans to make a $1 billion 
acquisition would it meet the size-of- 
person criteria of section 7A(a)(2) of the 
act. And only if the securities were 
valued at more than $15 million would 
size-of-transaction criteria be met and 
the transaction not be exempt under 
§ 802.20. If either criteria is not met, the 
formation of the corporate joint venture 
would not be reportable. The failure to 
require the reporting of acquisitions by 
newly-formed entities whose only assets 
are cash or loans (see discussion of this 
issue in proposal 2 below) has become a 
significant omission in certain 
circumstances because of the growing 
popularity of leveraged buyouts in 
which loans are secured by the assets 
being purchased. If the four competitors 
obtained financing in the manner 
described or valued voting securities at 
$15 million or less, neither the formation 
of nor the acquisition by their corporate 
joint venture would be reportable. 

Even if the formation and subsequent 
acquisition were reportable, the result 
under the existing rules would not 
provide a fully satisfactory opportunity 
to review the acquisition. Because the 
formation and acquisition transactions 
would be reported separately, the 
notification of the formation would 
show several firms forming a joint 
venture corporation which at that time 
had no business. The second transaction 
would show that corporation (or 
“acquisition vehicle”) acquiring an 
existing business. In neither case would 
the notification by the newly-formed 
company be directly helpful for antitrust 
analysis because it has no business and 
cannot reflect on its notification form 
the potential anticompetitive effects of 
the acquisition. And because the timing 
of the notification requirements for the 
two transactions are separate it is 
possible the enforcement agencies could 
lose the advantage given them by the 
act in obtaining information from the 
owners of the new corporation through 
requests for additional information. If, 
for example, the acquisition vehicle 
were formed sixty days prior to filing for 


the subsequent acquisition, the 
enforcement agencies might have no 
indication of what is the intended target 
and no basis for preventing the joint 
venture if, by itself, it does not violate 
the antitrust laws. When the acquisition 
vehicle files for the subsequent 
acquisition, its notification is likely to 
provide little indication of the 
competitive overlap that could exist as a 
result of the transition. Moveover, the 
owners might be beyond the reach of the 
enforcement agencies’ demands through 
requests for additional information. 

In order to ensure acquisitions by 
newly formed non-controlled entities are 
reportable and an opportunity for 
examining competitive consequences of 
such acqusitions, the Commission 
proposes to treat such transactions as if 
the owners of the acquisition vehicle 
had directly acquired the voting 
securities or assets of the acquired 
person. The existing definition of 

“person” in § 801.1({a}{1) is designed to 
prevent avoidance of reporting 
obligations by making the formation of 
subsidiaries irrelevant. Similarly, 
proposed § 801.5 would eliminaie all 
inquiry into the reasons owners chose 
the organizational form used to make an 
acquisition. The proposal should reduce 
any bias created by existingrulesto , 
structure transactions in less efficient 
form in order to avoid filing a premerger 
notification. It would thereby 
supplement § 801.90 which requires such 
transactions to be reported if the 
creation of the acquisition vehicle had 
“the purpose of avoiding the obligation 
to comply with the requirements of the 
act.” In addition to shaping the reporting 
obligation according to the substance of 
the transaction rather than its form, the 
proposal would eliminate the anomaly 
under existing joint venture rules that 
makes it possible for a person acquiring 
voting securities or assets (through 
newly-formed entities) to complete its 
waiting period before the waiting period 
for the newly-formed entity’s acquisition 
begins. 

The Commission believes it has 
authority, with the concurrence of the 
Attorney General, to treat these 
acquisitions as if they were made by the 
owners of the acquisition vehicle on the 
following grounds: the requirement in 
section 7A(a) of the act that persons 
who acquire voting securities or assets 
“directly or indirectly” file notifications; 
the authority in section 7A{d}({2}{A) to 
“define the terms used in (the act}” 
including the terms “directly,” 

“indirectly” and “hold;” and the 
authority in section 7A{d)(2)(C) to 
“prescribe such other rules as may be 
necessary and appropriate to carry out 
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the purposes of [the act]" including 
treating transactions which have similar 
characteristics in the same manner. 


The Proposed Rules 


The proposed acquisition vehicle rules 
have five principal elements. First, 
§ 801.5(a) states the general rule that 
acquisitions of voting securities or 
assets by an acquisition vehicle are 
attributed to its owners on a 
proportional basis. Second, an 
acquisition vehicle is defined in 
§ 80.1.1(n) as an entity formed or availed 
of principally for the purpose of making 
acquisitions. Third, § 801.5(b) 
establishes the method for calculating 
the number of voting securities that will 
be attributed as a result of an 
acquisition by the vehicle. Fourth, 
§ 801.5(c) does the same for calculating 
the value of voting securities and assets 
that are attributed. Fifth, § 801.5{d) 
describes the circumstances in which 
voting securities and assets will no 
longer be attributed to owners of 
acquisition vehicles. 


The General Rule 


Proposed § 801.5(a) is designed to 
treat owners.of acquisition vehicles as if 
they were the acquisition persons 
making the acquisitions directly without 
the agency of the acquiring vehicle. The 
effect of this paragraph and these 
proposed rules is to require an owner of 
an acquisition vehicle to file a premerger 
notification in circumstances where the 
proportion of the acquisition attributed 
to it and any other voting securities or 
assets it holds combine to meet or 
exceed one of the reporting thresholds 
of § 801.1(h). Proposed § 801.5 does not 
alter the reporting obligation arising 
from the formation of a joint venture 
under § 801.40 or the reporting 
obligation of the acquisition vehicle, 
which may be required to file 
separately. 


The Definition of Acquisition Vehicle 


The definition in proposed § 801.1(n) 
is formulated to include as an 
acquisition vehicle any entity that 
makes an acquisition but conducts little 
or no business activity apart from 
activities involved in making the 
acquisition. Thus, the definition applies 
to any type of entity (corporation, 
partnership, trust, etc.) or combination 
of entities, whether newly-formed or 
already existing, as long as its principal 
purpose is to make an acquisition. The 
definition is not limited to entities 
created as evasion devices. This rule 
applies to all new entities even where 
the formation of the entity is dictated by 
sound business reasons. It includes all 
entities except those that are 


established, ongoing businesses. 
Owners of an ongoing business are 
required to report acquisitions of that 
business only if the transaction meets 
the criteria of § 801.90, that is, if 
structured “for the purpose of avoiding 
the obligation to comply with the 
requirements of the act.” This is made 
clear by a proposed new example to be 
added to that rule. 


The Number of Voting Securities 
Acquired 


Section 801.13 establishes the method 
of determining how many voting 
securities are held as a result of an 
acquisition. According to that section, 


an acquiring person holds already held | 


voting securities, those to be acquired, 
and, as a result of proposed §801.5, 
those treated as held or to be held. 
Proposed §801.5(b) provides the formula 
for determining how many shares held 
by the acquisition vehicle are attributed 
to each of its owners. Paragraph (b) 
establishes two methods, one for an 
acquisition vehicle that is a single 
corporation and the other for all other 
kinds of acquisition vehicles. 

Where the single corporation rule 
applies, each owner multiplies the total 
number of voting securities which will 
be held by the acquisition vehicle (for 
example, 1000) times the percentage of 
shares in the vehicle the owner holds 
(for example, 25 percent) and that will 
give the number of voting securities to 
be treated as acquired through the 
acquisition vehicle (that is, 1000 x .25, or 
250 voting securities). These voting 
securities would then be added to any 
other voting securities held by the 
owner to determine if it had a reporting 
obligation. 

In other circumstances the number of 
voting securities held by each owner is 
determined by the owner's beneficial 
interest in the acquisition vehicle. The 
use of beneficial ownership criteria is 
designed to facilitate the calculation of 
proportional interests where a series of 
entities including corporations and 
partnerships obtain complex interests in 
an acquired entity. For these 
transactions the formula is the same; 
only the calculation of the percentage is 
different. Each owner multiplies the 
total number of voting securities the 
acquisition vehicle will hold by the 


larger of the following ratios: (1) the 


proportion of profits of the acquisition 
vehicle to which the owner would be 
entitled if all profits were distributed; or, 
(2) the proportion of assets to which 
each owner would be entitled upon 
dissolution of the acquisition vehicle. 
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The Value of Voting Securities and 
Assets Acquired 


Section 801.14 establishes the method 
of determining the aggregate value of 
voting securities and assets held as a 
result of an acquisition. The aggregate 
total for each owner includes, among 
others, voting securities and assets 
acquired by the acquisition vehicle that 
are attributed to it by proposed 
§ 801.5(c). The attribution rules of 
paragraph (c) are calculated in the same 
fashion as the number of voting 
securities are calculated under proposed 
§ 801.5(b). The difference is that the 
dollar value treated as acquired by the 
owner is determined by multiplying the 
aggregate value of voting securities and 
assets held by the acquisition vehicle 
instead of by multiplying the total 
number of voting securities held by the 
acquisition vehicle. 


When Attribution Ceases 


Proposed § 801.5(d) declares that 
voting securities and assets held by an 
entity shall not be treated as held by its 
owners when the entity ceases to be an 
acquisition vehicle. An entity ceases to 
be an acquisition vehicle, pursuant to 
the definition in proposed § 801.1(n), 
when it commences active management 
of a business. 


Affidavits Required 


The Commission proposes to establish 
new procedures to inform the acquired 
person of the acquiring entity’s status as 
an acquisition vehicle and the 
consequent obligation of the acquired 
person to file notifications in response 
to filings by the owners of the vehicle. 
The new requirements are similar to 
those required by existing and proposed 
§ 803.5(a) which requires persons buying 
voting securities to notify the issuer of 
its obligations to file a premerger 
notification form. The new procedures 
will require owners to attach an 
affidavit to their notification and report 
forms stating that they have notified the 
acquired entity of the owner’s status as 
an acquiring person. The proposed 
procedures would be contained in a new 
paragraph (c) of § 803.5 These 
amendments are discussed and set out 
in proposal 9 of this Federal Register 
notice. 


Effects on Other Rules 


In addition to rules 801.13 and 801.14 
mentioned above, several other rules are 
affected by the addition of the . 
acquisition vehicle rule. This section 
mentions some of those rules. This is not 
an exhaustive list, nor does it provide 
comprehensive treatment of each rule 
discussed. 
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Section.801.1(a)(2) Entity: The term 
“acquisition vehicle” is a 
cheracterization of the legal status of an 
entity. Thus any entity—corporation, 


partnership, trust, etc.—is an acquisition. 


vehicle when it meets the definition of 
proposed § 801.1(n). 

Section 801.1(b) Control: The 
acquisition vehicle rules do not alter the 
definition of control or the rules based 
on control. Thus an entity may be both 
an acquisition vehicle and controlled by 
an ultimate parent entity. Where both 
statuses exist, persons holding a 
minority of the voting securities of the 
acquisition vehicle will have their 
obligation to file notifications 
determined by proposed § 801.5. Persons 
holding a majority of the voting 
securities in a corporate acquisition 
vehicle will be the vehicle's ultimate 
parent entity and will be required to 
report accordingly. 

Certain premerger rules that come into 
operation only when an entity is 
controlled never have an effect on 
owners of minority interests of 
acquisition vehicles. For example the 
“secondary acquisitions” described in 
§ 801.4, the “controlled issuer” threshold 
of § 802.20(b)-and § 802.51(b) all require 
the person addressed in the rules to 
have a controlling interest. 

Section 801.1(c) Hold: The premerger 
rules’ “hold” concept is the means by 
which the acquisition vehicle rules are 
integrated with the rest of the rules. 
Proposed § 801.5 requires-owners of 
acquisition vehicles to treat the number 
of voting securities and the value of 
assets held by the vehicle as held by the 
owners on a proportional basis. 

Section 801.2 Acquiring and 
acquired persons: It is through the 
operation of the hoid concept that the 
owners of an acquisition vehicle become 
“acquiring persons” when the vehicle 
makes an acquisition. However owners 
do not automatically become “acquired 
persons.” In a transaction described by 
§ 801.31, for example, those accepting a 
non-cash tender offer of the acquisition 
vehicle’s securities would not hold . 
voting securities of the owner unless the 
vehicle were also a controlled person. 
Owners do not become acquired 
persons solely because the vehicle is an 
acquired person. 

Section 801.10. Value of voting 
securities and assets to be acquired: 
When an acquisition vehicle acquires 
assets of voting securities, it must value 
them in accordance with § 801.10. The 
owners of the vehicle then apply 
proposed § 801.5(c) to determine the _ 
portion of that value attributable to each 
of them. 

Section 801.12 (a) and (b) 

Calculating percentages of voting 


securities: When an acquisition vehicle 
acquires voting securities; each owner 
must first determine the number of 
voting securities of each class attributed 
to it by proposed § 801.5(b), and then 
caleulate according to proposed 

§ 801.12(b) the percentage of voting 
securities it holds. 

Section 801.20 Acquisitions 
subsequent to exceeding threshold: 
Owners of acquisition vehicles are 
required by § 801.20 to recalculate their 
entire holdings to determine if as a 
result of the vehicle's acquisition the 
owners will meet or exceed a reporting 
threshold. Similarly, owners must 
calculate whether they continue to 
qualify for the five year exemption 
provided by § 802.21 or the amended 
tender offer exemption of § 802.23. 

Section 801.30 Tender offers and 
acquisitions of voting securities from 
third parties: As with other rules, each 
owner must determine for itself whether 
it has reporting obligations under 
§ 801.30. If such obligations exist, the 
acquisition vehicle cannot acquire 
voting securities until all of the statutory 
waiting periods have expired. To take 
down shares before then would transfer 
the shares to a person (one of the 
owners) in violation of the premerger 
rules. The acquired person must filea 
separate notification in response to 
filings from each owner. 

Section 801.40 Formation of joint: 
venture or other corporations: Owners 
can have an obligation to file 
notifications for the formation of an - 
acquisition vehicle under § 801.40 as 
well as a separate obligation to report 
acquisitions of the vehicle under 
proposed .§ 801.5. The vehicle also can 
have a separate obligation to report 
when it makes acquisitions. 

Proposed §§ 802.1, 802.2 and 802.3 
Acquisition of assets: When assets are 
attributed to owners under these 
proposed rules, they maintain the 
exempt or non-exempt character they 
had as a result of the acquisition by the 
vehicle. Thus when a vehicle acquires 
substantially all the assets of an 
operating division, a one-third owner 
cannot claim it need not report the 
transaction because it holds only one- 
third of the acquired entity's assets. The 
owner has an undivided one-third 
interest in all the assets and therefore 
the transaction is not exempt. 

Section 802.9 Acquisition solely for 
the purpose of investment: In contrast to 
assets, a specific number of shares held 
by the vehicle can be and are attributed 
to each owner because each share 
represents an undivided interest in the 
acquired entity. Nevertheless, the 
Commission believes that the intent of 
an acquisition vehicle to acquire control 
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of an entity is a factor indicating that 
none of its owners have the “solely for 
the purpose of investment” intent 
required for the exemption established 


- by § 802.9. At the same time the 


Comrhission recognizes that attributing 
such an intent in all acquisitions will 
create reporting obligations for passive 
investors in, for example, leveraged 
buyout transactions where there is no 
intention to alter the management of the 
business and no desire by those 
investors to play any role in the 
management of the business. As these 
passive investors are unlikely to raise 
antitrust concerns by their acquisitions, 
the Commission would welcome 
suggestions on how te exempt them yet 
include others who are part of a plan to 
transform an acquired entity. 

Exempt transactions generally: in 
general, the exempt character of a 
transaction is not affected by the 
attribution of assets or voting securities 
pursuant to pro § 801.5. For 
example, transfers to or from a federal 
agency (exempted by section 7A{c){4)) 
or transactions subject to the approval 
of the Federal Deposit Insurance 
Corporation {exempted by section 
7A{c){7)}}-will be exempt for both the 
acquisition vehicle and its owners. 
Owners need not report transactions on 
the basis of acquisitions made by their — 
acquisition vehicle if the owners would 
be exempt from reporting a direct 
acquisition equivalent to the one 
attributed to them by proposed § 801.5. 


A. Authority 


The authority for Parts 801-803 
continues to read as follows: 

Authority: Sec. 7A(d) of the Clayton Act, 15 
U.S.C. 18a[d), as added by sec. 201 of the 
Hart-Scott-Rodino Antitrust Improvements 
Act of 1976, Pub. L. 94-435, 90 Stat. 1390. 

B. The Commission proposes to 
amend its rules by the addition of 
§ 801.1(n), § 801.5, and an Example 3 to 
§ 801.90, as set forth below. 


PART 801—CCVERAGE RULES 
§ 801.1 Definitions. 


* * * * * 


{n) Acquisition vehicle. The term 
“acquisition vehicle” means any entity 
or series of entities formed or availed of 
principally for the purpose of acquiring 
voting securities or assets. An entity is 
(or a series of entities are) an 
acquisition vehicle notwithstanding that 
the particular.organizational form (e.g., 
partnership, corporation, etc.) chosen 
furthers.a legitimate business purpose or 
that the entity: engages (or entities 
engage) in incidental or minor business 
activities prior to the acquisition of 
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voting securities or assets. An entity 
ceases to be an acquisition vehicle when 
the entity commences active 
management of a business other than 
the business of acquiring voting 
securities and assets. 


Examples: 1: A partnership is formed by a 
corporation, A, and two individuals, B and C. 
A has annual net sales of $1 billion and is 
entitled to 40 percent of the profits of the 
partnership (or 40 percent of the assets upon 
dissolution). The partnership, which has no 
business of its own, acquires Oldco for $50 
million with bank loans guaranteed by A, B 
and C. The partnership is an acquisition 
vehicle regardless of the purpose for which it 
was formed, because at the time it acquired 
Oldco its sole function was to make the 
acquisition. Because Corporation A is an 
acquisition vehicle, “A” will be required to 
report the acquisition of Oldco pursuant to 
§ 801.5 unless the transaction is otherwise 
exempt. “B” and “C” may also be required to 
file notifications if they meet the size-of- 
person and other reporting criteria. 

2. Newco is formed by corporations A, B, C 
and D, for the purpose of buying and 
revitalizing Oldco. Each corporation has 
annual net sales or total assets in excess of 
$1 billion. At the time Newco is formed, A 
contributes a patent that will make the 
operations of Oldco more competitive. B 
contributes $15 million to be used to acquire 
Oldco. C contributes a fleet of trucks which 
will be used to deliver Oldco products and a 
factory which is sold to obtain the remaining 
$12 million needed to acquire Oldco. D 
contributes $10 million in capital to be used 
to revitalize and expand the Oldco 
operations. Newco is an acquisition vehicle 
because the principal purpose for which it 
was formed was to acquire Oldco. It had no 
business operations prior to that acquisition. 
The contribution of the patent and capital 
and the sale of the factory are incidental to 
that acquisition. 

3. Assume the same facts as in example 2 
except that Newco was initially formed as a 
subsidiary of A corporation to export A's 
products. Although the corporation was 
formed-and a board of directors met, the 
corporation never began operations. Three 
years later A contributed its patent to Newco 
and sold shares of Newco to B, C and D on 
the terms outlined above when the four 
corporations decided to buy Oldco. Newco is 
an acquisition vehicle because it never had 
any business operations and is now being 
availed of principally for the purpose of 
acquiring Oldco. 

4. Newco, an acquisition vehicle, transfers 
all its assets in exchange for 40 percent of the 
voting securities of Oldco. Newco uses its 
Oldco securities to nominate directors of 
Oldco. Newco ceases to be an acquisition 
vehicle when it begins to direct or participate 
in the management of Oldco, notwithstanding 
that Newco’s only assets are voting securities 
of Oldco. 


§ 801.5 Acquisitions by an acquisition 
vehicle. 


(a) Owners (holders of voting 
securities, partners, etc.) of an 
acquisition vehicle shall, until the event 


described in paragraph (d) of this 
section, be treated under these rules as 
if they also hold on a proportional basis 
voting securities or assets held by the 
acquisition vehicle. 

(b) The number of voting securities 
held by an acquisition vehicle that are 
treated as if they are or will be held by 
each of its owners shall be calculated as 
follows: 

(1) If the acquisition vehicle is a single 
corporation or a single corporation and 
wholly owned subsidiaries of that single 
corporation, the number of any class of 
voting securities attributed to each 
owner is the total number of each class 
of voting securities held by the 
acquisition vehicle multiplied by the 
percentage of voting securities issued by 
the single corporation held by each 
owner. 

(2) In circumstances other than those 
described by paragraph (b)(1) of this 
section, the number of any class of 
voting securities attributed to each 
owner is the total number of each class 
of voting securities held by the 
acquisition vehicle multiplied by the 
larger of the following ratios: 

(i) The proportion of profits of the 
acquisition vehicle to which each owner 
would be entitled if all profits were 
distributed; or, 

(ii) The proportion of assets to which 
each owner becomes entitled upon 
dissolution of the acquisition vehicle. 

(c) The value of voting securities and 
assets held by an acquisition vehicle 
that are treated as if they are or will be 
held by each owner shall be calculated 
as follows: 

(1) If the acquisition vehicle is a single 
corporation or a single corporation and 
wholly owned subsidiaries of that single 
corporation, the value of an acquisition 
attributed to each owner is the value of 
voting securities and assets held by the 
acquisition vehicle multiplied by the 
percentage of voting securities issued by 
the single corporation held by each 
owner. 

(2) In circumstances other than those 
described in paragraph (c)(1) of this 
section, the value of the acquisition 
attributed to each owner is the value of 
the voting securities or assets held by 
the acquisition vehicle multiplied by the 
larger of the following ratios: 

(i) The proportion of profits of the 
acquisition vehicle to which each owner 
would be entitled if all profits were 
distributed; or, 

(ii) The proportion of assets to which 
each owner becomes entitled upon 
dissolution of the acquisition vehicle. 

(d) When an entity ceases (or a series 
of entities cease) to be an acquisition 
vehicle, the voting securities or assets 
held by that entity (or those entities) 
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shall no longer be treated as if they are 
also held by its (or their) owners. 


Examples: 1. A Corporation together with B 
Corporation form a partnership for the 
purpose of buying Oldco for $100 million. The 
partnership forms Newco to buy the shares of 
Oldco. The partnership and Newco are an 
acquisition vehicle because, pursuant to 
§ 801.1(n), they are a series of entities formed 
for the purpose of acquiring voting securities. 
A has total assets valued at $1 billion. B 
Corporation has assets totalling $9 million - 
and had net sales of $5 million in the 
previous year. B is entitled to 5 percent of the 
profits of the partnership and would receive 
upon dissolution 10 percent of its assets. 
Although “A” does not control the 
partnership pursuant to § 801.1(b), it will be 
required to file a notification because “A” 
meets the size-of-person criteria of section 
7A(a)(2) of the act and because, pursuant to 
§ 801.5, A has attributed to it an acquisition 
that meets the size-of-transastion criteria of 
section 7A(a)(3)(B) of the act. The value of 
the shares in Oldco that will be deemed 
acquired by A is $95 million, that is, $100 
million (the acquisition price) times 95 
percent (the proportion of profits to which A 
is entitled). “B” is not required to file a 
notification both because its assets and 
annual net sales are less than the minimum 
size specified in the act and because the 
value of its acquisition results in “B” holding 
less than the $15 million in assets and voting 
securities. 

2. Corporations A, B, C and D formed 
Newco | in which each held 25 percent of the 
voting securities. Each corporation has 
annual sales and total assets in excess of $1 
billion. After formation Newco I engaged in 
no business activity because the business 
opportunity for which it was formed 
disappeared. Subsequently A,B, C and D 
decided to buy-Oldco for $100 million using 
Newco I. Newco I then formed Newco II to 
buy certain assets of Oldco and Newco III to 
acquire the voting securities of Oldco. A, B, C 
and D corporations are each, pursuant to 
§ 801.5, deemed to be acquiring $25 million in 
assets and voting securities of Oldco and will 
have to file notifications prior to the 
acquisition. They are shareholders of Newco 
I, which, although formed for other purposes, 
was at the time it became a functioning 
business entity used principally for the 
purpose of acquiring Oldco. Newco I will also 
have to file a notification for the acquisition if 
it meets the size of person test of section 
7A(a)(2) of the act. 

After the acquisition of Oldco and its 
assets, Newco II was merged into Newco I. 
Newco I then sought to acquire Otheroldco. 
Because Newco | is no longer a corporate 
shell with neglible business activity, its 
acquisition of Otheroldco is no longer 
attributable to its shareholders pursuant to 
§ 801.5. The obligation to file a notification, if 
there is one, will rest solely with Newco I. 


§ 801.90 Transactions or devices for 
avoidance. 


* * * * * 


ene 


Examples: 
3. Corporations A, B, C and D, each with 
annual net sales or total assets in excess of 
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$1 billion, decide to buy Oldco for $100 


million. Rather than acquire Oldco directly or 


from a new business entity to acquire Oldco, 
the four corporations decide on the following 
course of action for the purpose of avoiding 
filing a notification under the act. A, B, C and 
D corporations each acquire one quarter of 
the outstanding securities of Littleco for a 
total of $1 million. Littleco is an established 
manufacturing concern with annual net sales 
and total assets of less than $10 million: They 
then lend Littleco $100 million and cause it to 
acquire Oldco. Because the purpose of 
acquiring Oldco through Littleco (which does 
not meet the size of person test of § 7A(a)(2) 
of the act) was to avoid reporting the 
transaction, the existence of Littleco as an 
ongoing corporation, will be disregarded. 
Instead Littleco will be treated as if it were a 
business entity formed or availed of to 
acquire Oldco pursuant to § 801.5. “A”, “B”, 
“C” and “D" each will be required to report 
the acquisition of 25 percent of Oldco. 


2. Section 801.11 Total Assets of a 
Newly-Formed Person 


The Commission proposes to amend 
§ 801.11 to codify a longstanding 
informal position of the staff that a 
newly-formed entity generally should 
not include funds used to make an 
acquisition in determinig its size. Under 
this proposed rule, if an entity's only 
assets are cash that will be used to 
make the acquisition and securities of 
the entity it is acquiring, it generally will 
not have to file for that acquisition 
because the new entity will be deemed 
too small to meet the act's size-of- 
person test. Codification of this informal 
position is intended to limit coverage of 
the premerger rules to those situations 
where an antitrust violation is most 
likely to be present, that is, where one 
business entity of a substantial size 
aequires another business entity of a 
substantial size. The basic rule is 
explained below. The proposed rule 
contains an exception where the new 
entity acquires assets or voting 
securities of more than one person. 


The Purpose of the Proposed Rule 


Ac-notification must be filed prior to an 
acquisition only if the acquiring and 
acquired persons meet-the minimum size 
criteria of section 7A(a)(2) of the act. In 
general this requires one of the parties 
to have at least annual net sales or total 
assets of $10 million and the other at 
least annual net sales or total assets of 
$100 million. Section 801.11 establishes 
the procedure by which the size of 
parties: to an acquisition is to be 
determined. Existing §:801.11 provides 
that the annual net sales and total © 
assets of a person shall be the sales and 
assets stated on its last regularly 
prepared financial statements. It does 
not directly address the question of how 
to calculate the size of a person that 


does not have a regularly prepared 
balance sheet. However, by implication, 
the rule requires the preparation of a 
balance sheet for persons who have 
none. See 43 FR 33474 (July 31, 1978). In 
advising newly-formed persons of their 
obligation to prepare balance sheets, the 
Commission staff has advised that 
acquiring persons should not include as 
assets cash or loans that will be used to 
make an acquisition. The Commission 
now proposes to adopt this staff position 
and incorporate it in a new §801.11(e) 
which establishes the procedure for 
calculating the total assets of newly- 
formed persons. The proposed rule does 
not alter the manner in which ongoing 
firms determine whether they meet the 
act's size-of-person criteria, because 
they have regularly prepared financial 
statements subject to § 801.11(a)-(d). 

The distinction between the 
calculation of assets for ongoing 
business entities and newly-formed 
entities is based on the competitive 
potential of.a newly-formed entity and 
on the certainty and simplicity of the 
existing balance sheet rule. In most 
circumstances the size of an acquiring 
person provides some measure of its 
competitive presence. Congress 
concluded that the amount of sales and 
assets were useful criteria. These size 
criteria can be misleading, however, 
when applied to entities formed for the 
purposes of making acquisitions. Such 
entities typically have had no sales and 
frequently have no assets other than the 
cash or loans used to make the 
acquisition. In such circumstances the 
acquiring person has no competitive 
presence. The acquisition does not 
combine businesses and therefore 
cannot reduce competition. The 
transaction merely changes the 
ownership of a single ongoing business, 
Accordingly, the Commission has 
concluded that.no.purpose is served by 
requiring such acquisitions to be 
reported. The Commission will not count 
the cash which flows through the newly- 
formed entity to make an acquisition, 
because those assets do not add to the 
competitive presence of the business 
entity which results from the 
acquisition. (Of course, competition 
could be lessened if the newly-formed 
business were owned by current or 
potential competitors of the person 
being acquired. Proposed § 801.5 is 
designed to alert the antitrust 
enforcement agencies to such 
acquisitions by requiring certain owners 
of newly-formed entities to file 
notifications.) 

Similary, where the newly-formed 
business acquires voting securities or 
assets of one-person (including 
securities issued by entities. within that 
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person) in several transactions, the prior 
possession of voting or non-voting 
securities of that person generally does 
not enhance the anticompetitive 
potential of the transaction. The already 
acquired securities do.not constitute a 
business entity which when combined 
with additional securities of that issuer 
will lessen competition. There is only 
one business being bought. However, if 
the newly-formed entity acquires assets 
or voting securities of more than one 
person an anticompetitive combination 
could result. For that reason an 
exception in proposed § 801.11(e} 
requires counting cash, loans and 
securities in those circumstances and 
would make such transactions 
reportable. 

Although it might be argued that 
existing corporations also should be 
directed to deduct cash or loans which 
are earmarked for making the 
acquisition and securities issued by the 
entity being acquired from their total 
assets, the desirability of such a rule is 
more questionable. To direct that such 
deductions be made would require many 
persons to prepare a new balance sheet 
to determine the reportability of 
acquisitions. Rules explaining how to 
prepare that balance sheet would 
reintroduce the complexity of 
compliance with the rules that the 
Commission eliminated when it 
promulgated the existing financial 
statements rule of § 801.11 (see 43 FR 
33473-4 (July 31, 1978)). The 
considerations set out below confirm the 
original conclusion that there is no need 
to revise paragraphs (a)-(d) of the 
existing rule. 

First, the existing rule, to a large 
degree, automatically arrives at the 
same result for ongoing corporations as 
proposed § 801.11(e) does for newly- 
formed corporations. Under the existing 
balance sheet rule, loans made to 
ongoing corporations for the purpose of 
making an acquisition usually are not 
included when calculating an acquiring 
person's total assets. Such loans are 
normally made just prior to 
consummatien of the acquisition and are 
therefore not reflected on the person's 
last regularly prepared financial 
statement. Consequently even if loans 
ought not to be counted there is little 
need to deduct these assets because 
they usually are not included. 

Second, there is value to the 
predictability and convenience of the 
balance sheet approach of the current 
rule even if it results in small 
inconsistencies in measuring corporate 
size. That approach allows the vast 
majority of firms to rely on their balance 
sheets to determine whether they have 
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an obligation to file a notification. 
Businesses can quickly determine from 
existing records whether they must file. 
That convenience outweighs the value 
of trying to make more precise or more 
uniform the caiculation of the dollar size 
criteria {which are at best only very 
preliminary measures of competitive 
significance). Accordingly the 
Commission will continue to rely on 
regularly prepared balance sheets for 
determining the size of ongoing 
businesses. To do otherwise would 
unnecessarily complicate the rules, 
introduce uncertainty about coverage 
and make the process of calculating size 
much more exact than is warranted by 
the reugh measure established by 
Congress. 

The Proposed Rule 

Generali Rule 


Proposed section 801.11{e) states that 
it applies only where the person does 
not have a regularly prepared balance 
sheet. As a practical matter the section 
applies only to newly-formed entities 
(that are not controlled by any other 
person). Persons with outdated or 
otherwise incomplete balance sheets are 
required to reconstruct their financial 
documents in accordance with 
paragraphs {a)-{d) of this section. 
Subsection (e}{1} sets forth the general 
rule that assets including cash or 
securities are always included on a 
person's balance sheet, except for cash 
that will be used to make an acquisition 
and securities issued by the acquired 
person (or an entity within the acquired 
person). 

The exclusion of cash, loans or 
securities established by proposed - 
§ 801.11{e) continues until the acquiring 
person has a regularly prepared balance 
sheet. This exclusion means, for 
example, that a series of separate 
acquisitions of voting securities of one 
person over a four month period by one 
acquiring person will be treated as if the 
separate transactions all occurred at the 
same time because the non-inclusion is 
not ended by the first acquisition. 
Neither the cash to be used to acquire 
additional voting securities nor any 
voting securities of the same acquired 
person already held by the acquiring 
person are counted as assets until they 
appear on its regularly prepared balance 
sheet. Thus, if the acquiring person 
without a regularly prepared balance 
sheet accumulated $200 million in voting 
securities of one person over the four 
month period, it would not meet the 
size-of-person test if its only assets were 
those voting securities and cash to 
acquire more voting securities of that 
same person. In contrast, the proposal 


has no effect on the acquisition of 
assets. Assets must be reflected on the 
newly-formed entity's balance sheet as 
soon as they are acquired. 

The first two examples illustrate how, 
in general, proposed § 801.11{e) 
measures size. Example 1 illustrates the 
applicability of paragraph {e) when only 
cash is used in the acquisition. Example 
2 illustrates the applicability of the rule 
when the newly-formed company has 
non-cash assets. Example 2 also 
illustrates treatment of cash as an asset 
of an acquired person. Since the rule 
only allows a person to exclude cash 
“used to make an acquisition,” other 
cash is always included as an asset of a 
newly-formed acquired person in 
determining its size. 


Exceptions to the General Rule 


As explained above, the general rule 
of proposed § 801.11(e) is appropriate 
because transactions that may pose an 
antitrust concern are those in which two 
or more parties of significant size 
combine. In two circumstances, the 
general rule cannot be applied because 
the underlying antitrust rationale does 
not apply. These situations are (1) where 
a new entity acquires assets or voting 
securities of two or more persons, and 
(2) where a new entity is formed to 
make an acquisition and the owners of 
that entity meet the size-of-person 
criteria and are therefore required to 
report the transaction pursuant to 
proposed § 801.5. The method in 
proposed § 801.11{e}{1)} for calculating 
the total assets of a newly-formed 
acquired person requires separate 
calculations “for acquisitions of each 
acquired person.” This means that if a 
newly-formed entity will acquire assets 
or voting securities of person A and of 
person B, then, in determining if the 
newly-formed entity is large enough to 
have an obligation to report the 
acquisition of A, the newly-formed 
entity must include as part of its total 
assets the cash it will use to acquire B 
and any securities of B that it holds. 
Similarly, in measuring the size of the 
newly-formed entity to determine 
whether the acquisition of B must be 
reported the entity must include the 
securities of A it holds and cash that 
will be used to acquire assets or voting 
securities of A. Example 3 illustrates the 
calculation of total assets when the 
newly-formed entity will make two (or 
more) acquisitions after its formation. 


Newly-Formed Acquired Persons 


There appear to be good reasons for 
creating a new entity with few assets 
other than cash to make an acquisition. 
Such transactions are frequent and, as 
discussed above, unlikely to have direct 
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competitive significance. However, the 
Commission is not aware of good 
business reasons for creating a new 
entity with cash as its primary asset for 
the purpose of becoming an acquisition 
target, nor is this a typical form of 
transaction. Thus it does not seem 
necessary for the premerger rules to 
treat newly-formed acquired persons the 
same as newly-formed acquiring 
persons. Accordingly proposed 
§ 801.11(e}(2) calculates the total assets 
of a newly-formed acquired person by 
including all assets. 

C. Commission proposes to revise 
§ 801.11{a) and add a new § 801.11[e) as 
set forth below. New language is 
indicated by arrows: {m» new language-e ) 


§ 801.11 Annual net sales and total assets. 


(a) The annual net sales and total 
assets of a person shall include all net 
sales and all assets held, whether 
foreign or domestic, except as provided 
in paragraph »s-« (d) >and (e)~« of 
this section. 


* * * * * 


»(e) Except in acquisitions in which 

§ 801.40(c) is applicable, and subject to 
the limitations of paragraph (d) of this 
section, the total assets of: 

(1) An acquiring person that does not 
have the regularly prepared financial 
statements described in paragraph (c) of 
this section shall be, for acquisition of 
each acquired person: 

(i) All assets held by the acquiring 
person at the time of the acquisition, 

(ii) Less all cash that will be used by 
the acquiring person as consideration in 
an acquisition of assets from, or voting 
securities issued by that acquired 
person {or an entity within that acquired 
person) and less all securities of the 
acquired person {or an entity within that 
acquired person); and 

(2) An acquired person that does not 
have the regularly prepared financial 
statements described in paragaph (c) of 
this section shall be all assets held by 
the acquired person at the time of the 
acquistion.<« 

» Examples: 1. Assume that A is a newly- 
formed company which is not controlled by 
any other entity and whose formation is not 
subject to § 801.40. Assume also that A has 
no sales and does not have the financial 
statements described in paragraph {c) of this 
section. A plans to borrow $105 million in 
cash and purchase assets from B for $100 
million. A’s total assets are determined by 
subtracting the $100 million that it will use to 
acquire B's assets from the $105 million that 
A will have at the time of the acquisition. 
Therefore, A has total assets of $5 million 
and does not meet the size-of-person test in 
section 7A(a)(2). 

2. In example 1 above, assume that A will, 
at the time it acquires B’s assets, have $85 
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million in cash and a factory valued at $20 
million. A will exchange the factory and $80 
million cash for B's assets. To determine A's 
total assets A should subtract from the $85 
million cash it has borrowed the $80 million 
that will be used to acquire assets from B and 
add the remainder to the value of the factory. 
Thus, A has total assets of $25 million. Even 
though A will use the factory as part of the 
consideration for the acquisition, the value of 
the factory must still be included in A's total 
assets. 

Note that A and B may also have to report 
the acquisition by B of A’s non-cash assets 
{i.e., the factory). For that acquisition, the 
value of the cash A will use to buy B’s assets 
is not excluded from A's total assets. Thus, in 
the acquisition by B, A’s total assets are $105 
million. 

3. In example 1, assume that A borrows 
$150 million to acquire $100 million of assets 
from person B and $45 million of voting 
securities of person C. To determine its size 
for purposes of its acquisition from person B, 
A substracts the $100 million that it will use 
for that acquisition. Therefore, A has total 
assets of $50 million for purposes of its 
acquisition from B. To determine its size with 
respect to its acquisition from person C, A 
subtracts the $45 million that will be paid for 
C’s voting securities. Thus, for purposes of its 
acquisition from C, A has total assets of $105 
million. Both acquisitions are therefore 
reportable. 


3. Section 801.12(b) Calculating 
Percentage of Voting Securities To Be 
Held or Acquired 


Section 801.12(b) sets out the method 
by which persons are to determine the 
percentage of voting securities of an 
issuer that they hold or will hold as a 
result of an acquisition: The Commission 
proposes to refine the method to reflect 
more accurately the amount of voting 
influence one person has over another. 
The language of the existing formula, 
when applied literally, produces a 
grossly distorted representation of 
voting power if different classes of an 
issuer's voting securities possess 
substantially different voting power. For 
that reason the Commission staff has 
responded to inquiries concerning such 
transactions by advising persons filing 
notifications to weigh the number of 
votes that each class of stock may cast 
by the number of directors that each 
class may elect. The Commission now 
proposes to codify this staff advice by 
revising the formula for calculating 
holdings of voting securities contained 
in § 801.12(b). 

The voting strength formula is 
important to the administration of the 
premerger notification program. Several 
key concepts in the rules and in the act 
turn on what percentage of a particular 
company’s voting securities another 
person holds. For instance, a person is 
deemed to control a corporation when it 
holds at least 50 percent of that 


corporation's voting securities 

($ 801.1(b)); the proper notification 
threshold is usually determined by the 
percentage of voting securities held 

($ 801.1{h)); and the “investment only” 
exemption is available only for voting 
securities holdings of 10 percent or less 
(section 7A(c)(9) of the act and § 802.9). 
For all these reasons it is important that 
accurate determinations be made of the 
percentage of voting securities held by 
business entities. 

Although the proposed revision is a 
great improvement it does not describe 
fully the voting power associated with 
an acquisition of shares. The 
Commission has found no objective and 
administrable criteria that will reflect 
for all situations the actual power 
resulting from an acquisition of shares. 
Because of the shortcomings of this 
proposed rule, the Commission 
particularly invites suggestions on how 

_to better calculate holdings of voting 
securites. 

The difficulties of formulating a 
completely descriptive rule are easily 
illustrated. It is well known, for 
example, that effective or “working” 
control of a widely held corporation can 
be maintained or in some cases 
obtained by ownership of a small 
fraction of its shares. There is, however, 
no objective and reliable way to 
determine the degree of control 
conferred when a person acquires a 
small fraction of the shares of a 
particular company. In addition, 
acquisitions of voting securities are also 
subject to more formal constraints 
which modify their power. Staggered 
elections of corporate directors, 
cumulative voting rights, voting trusts or 
agreements, supermajority provisions 
and convertible securities can each 
magnify or diminish the voting power of 
securities. 

There is no way to translate these 
myriad factors into a single proportional 
measure of voting power such as the 
statutory “15 per centum or more of the 
voting securities” criterion set out in 
section 7A(a)(3)(A) of the act. Even a 
single one of these factors—cumulative 
voting rights—can frustrate that attempt 
by both enlarging and reducing voting 
power of shares at the same time. © 
Cumulative voting rights can diminish - 
the power of a majority shareholder and 
simultaneously magnify the power of 
some minority shareholders. 

Like the Congressional criterion of 
section 7A(a)(3}(A), the Commission's 
proposal sometimes measures voting 
power only roughly, but the rule’s 
objective criteria are quickly 
ascertainable in most instances. Such 
certainty of application has been a 
primary consideration in the formulation 
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of these rules. They rely on business 
entities to identify themselves as having 
an obligation to file notifications of their 
acquisitions. The Commission believes 
therefore that the proposed rule is 
preferable to a rule that might measure 
voting power more precisely but would 
be less certain in its application. 

The existing formula in § 801.12({b) 
directs an acquiring person to divide the 
number of votes for directors that it may 
cast after the acquisition by the total 
number of votes for directors that 
anyone may cast after the acquisition. In 
many cases the resulting ratio 
accurately portrays the amount of 
influence the buyer will have over the 
acquired firm. In some instances, 
however, this formula can significantly 
misrepresent the voting power of the 
buyer. This discrepancy occurs where 
there are several classes of voting 
securities, and one class of voting stock 
has voting power disproportionate to 
another class. It is in such instances that 
the Commission staff has responded to 
inquiries by advising that persons filing 
calculate their voting power on a 
proportional basis. The Commission 
now proposes to adopt that formula 
which recognizes both that different 
classes of stock may exist and that each 
class may elect different numbers of 
directors. 

The following example illustrates the 
problem with literal application of the 
language in the existing rule to all 
acquisitions: Company X has two 
classes of voting stock, A and B. Class A 
has 1,000 shares outstanding and elects 
four of company X's ten directors. Each 
share of class A stock has one vote in 
each of these elections. Class B has 100 
shares outstanding and elects six of 
company X's ten directors. Each share 
of Class B stock has one vote in each of 
these elections. Company Y proposes to 
acquire all class B shares. Under 
existing § 801.12(b), since Y can only 
cast 100 votes for directors, the 
percentage of voting securities held by Y 
after the acquisition will be 100 divided 
by 1,100 (the total number of votes for 
directors that anyone may cast) or about 
9 percent. However, this percentage 
does not accurately reflect Y's influence 
over X, since Y can elect six of X’s ten 
directors. Under the present rule, 
therefore, Y's acquisition would not 


.cross the 15 percent threshold and, if 


valued at $15 million or less would not 
be reportable. In addition, the rules’ 
conclusive presumption of control set 
out in § 801.1(b)(1) would not apply 
since Y does not hold 50 percent or more 
of X’s voting securities. 

The proposed new § 801.12(b)(1) 
would calculate that company Y holds 
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60 percent of the voting securities of 
company X. It reflects Y's influence 
more accurately by adopting a new 
formula that first determines Y's voting 
power within each individual class of 
stock, and then determines Y's total 
voting power by summing the ratios 
calculated for each individual class of 
stock. Moreover, since the number of 
directors each class elects can be 
different, the individual ratios are 
calculated by weighting Y's voting 
power over each class by the proportion 
of the total number of directors the! 
each class may elect. In the example 
above, the percentage of voting 
securities held by Y would then be 
determined by the following formula: 


Number of votes of Directors elected 


class 1 stock held 
by Y 


Total votes of 
class 1 stock 


Total number of 
directors 


Plus 


Directors elected 


Number of votes of 
class 2 stock held 
by Y 


Total number of 


Total votes of esttere 


class 2 stock 


One of the examples following proposed 
§ 801.12(b}{1) discusses this hypothetical 
acquisition further. 

D. It is proposed that § 801.12{b}(1), 
(b)(1) (i) and {ii) be revised, and 
examples 1, 2, and 3 be added as set 
forth below. New language is indicated 
by arrows: (» new language). Deleted 
language is indicated by brackets 
[deleted language}: 


§ 801.12 Calculating percentage of voting 
securities or assets. 

(b) Percentage of voting securities. (1) 
Whenever the act of these rules require 
calculation of the percentage of voting 
securities of an issuer to be held or 
acquired, the percentage shall be the 
[ratio] »sum of the separate ratios for 
each class of voting securities, 
expressed as a percentage [, which— 
J». The ratio for each class of voting 
securities equals: 

{i) » (A)<« The number of votes for 
directors of the issuer which [voting 
securities presently entitle] the holder 
> of a class of voting securities is 
entitled to cast, » and [or,] as a 
result of the acquisition, will » become 
entitled [entitle the acquiring 
person] to cast, [bears to] » divided 
by, <¢ (ii) »(B)<«. The total number of 
votes for directors of the issuer which 
presently may be cast pby that class, 


by class 1 stock 


by class 2 stock 


{or} »and< which will be entitled to 
be cast, » by that class after the 
acquisition, [whichever is greater.] p>; 
multiplied by, 

(ii)(A) the number of directors that 
class is entitled to elect, divided by, (B) 
the total number of directors.-« 


Examples: In each of the following 
examples company X has two classes of 
common stock voting securities, class A, 
consisting of 1000 shares with each share 
having one vote, and class B, consisting of 
100 shares with each share having one vote. 
The class A shares elect four of the ten 
directors and the class B shares elect six of 
the ten directors. 

In this situation, proposed § 801.12(b) 
requires calculations of the percentage of 
voting securities held to be made according 
to the following formula: 


Number of votes of Directors elected 


class 1 held 


Total votes of Total number of 
class 1 irectors 


Plus 


Directors elected 
by class 2 stock 


Number of votes of 
class 2 held 
x 
Total number of 
directors 


Total votes of 
class 2 


1. Assume that company Y holds all 100 
shares of class B stock and no shares of class 
A stock. By virtue of its class B holdings, Y 
has all 100 of the votes which may be cast by 
class B stock and dan elect six of company 
X’s ten directors. Applying the formula which 
results from the rule, Y calculates that it 
holds 100/100 x 6/10 or 60 percent of the 
voting securities of company X because of its 
holdings of class B stock and no additional 
percentage derived from holdings of class A 
stock. Consequently, Y holds a total of 60 
percent of the voting securities of company X. 

2. Assume that company Y holds 500 shares 
of class A stock and no shares of class B 
stock. By virtue of its class A holdings, Y has 
500 of the 1000 votes which may be cast by 
class A to elect four of company X's ten 
directors. Applying the formula, Y calculates 
that it holds 500/1000 x 4/10 or 20 percent of 
the voting securities of company X from its 
holdings of class A stock and no additional 
percentage derived from holdings of class B 
stock. Consequently, Y holds a total of 20 
percent of the voting securities of company X. 

3. Assume company Y holds 500 shares of 
class A stock and 60 shares of class B stock. 
Y calculates that it holds 20 percent of the 
voting securities of company X because of its 
holdings of class A stock (see example 2). 
Additionally, as a result of its class B 
holdings Y has 60 of the 100 votes which may 
be cast by clags B stock to elect six of 
company X's ten directors. Applying the 
formula, Y calculates that it holds 60/100 x 6/ 
10 or 36 percent of the voting securities of 
company X because of its holdings of class B 
stock. Since the formula requires that a 
person that holds different classes of voting 


by class 1 stock 
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securities of the same issuer total the 
percentages calculated for each class, Y 
holds a total of 56 percent (20 percent plus 36 
percent) of the voting securities of company 
X.< 


. * * * 


4. Section 801.13 Aggregation of Assets 
and Voting Securities 

Sections 801.13 and 801.14 require 
parties to aggregate their purchases of 
voting securities and assets from the 
same person to determine whether the 
act's 15 percent of voting securities or 
$15 million notification thresholds are 
met. The purpose of aggregation is to 
treat acquisitions that are split into 
separate transactions the same as 
acquisitions that are consummated in a 
single transaction. Unfortunately, the 
existing rule can require repeated and 
burdensome reporting of even small 
acquisitions that have no 
anticompetitive potential, because it 
requires aggregation. For example, the 
rules currently require the aggregation of 
two asset purchases from the same 
person if the purchases occur within 180 
days of each other, even though the first 
purchase was already reported and the 
second was very small. A similar 
problem arises when a small purchase 
of assets follows a reportable 
acquisition of voting securities. To 
reduce these problems, the Commission 
proposes to amend § 801.13 to eliminate 
the requirement that previously reported 
purchases must be aggregated with 
subsequent purchases of assets. 

The current rules require aggregation 
in the following circumstances. Section 
801.13{b) requires an acquiring person to 
add the value of any assets acquired 
within the past 180 days to the value of 
any present acquisition of assets from 
the same seller to determine whether the 
present purchase is reportable. If all 
other reporting requirements are met, 
therefore, an acquisition of $10 million 
worth of assets would have to be 
reported if it followed a $10 million 
asset purchase from the same person the 
previous month. Where the original 
acquisition was of voting securities, 

§ 801.14 imposes similar requirements 
but includes no 180-day time limit for 
aggregating the current acquisition of 
assets with the earlier stock purchase. 
Thus, where the acquiring person 
acquired $8 million of stock a year ago 
and new intends to purchase $8 million 
of assets from the same company, the 
asset purchase is reportable (assuming 
other reporting requirements are 
satisified). 

Aggregation can cause acquiring and 
acquired persons to file multiple 
notifications for tiny transactions. Once 
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a person makes a reportable acquisition 
by buying $15 million of another 
person's voting securities or assets, the 
aggregation requirement (which requires 
the inclusion of the prior transaction) 
guarantees that any additional __ 
purchase, however small, will also 
satisfy the act's size-of-transaction 
criteria. Consequently the transaction 
will again be subject to the notification 
and waiting requirements of the act 
(unless otherwise exempted). Repeated 
filings can be quite burdensome to the 
parties in such transactions. Where the 
assets have a small dollar value, the 
costs of filing a notification and the 
delay of even an abbreviated waiting 
period may deter parties from entering 
into transactions that otherwise would 
be advantageous. 

This proposal would alleviate this 
burden by creating separate 
aggregations for each cluster of 
transactions that amount to $15 million. 
Thus, after one acquisition has been 
reported, it would not require the 
acquiring person to report subsequent 
acquisitions until they again amounted 
to $15 milion in the aggregate. The 
proposed modification would no longer 
require reporting (and therefore would 
not deter) small subsequent 
transactions. 

Burdening or deterring small 
subsequent transactions, as the current 
rule does, would be justified if it were 
likely that the subsequent transactions 
would lessen competition. For example, 
an initial reportable sale of $150 million 
in assets might include only assets 
without competitive significance. Then, 
if there were no aggregation rule, a 
subsequent anticompetitive transaction 
would avoid the scrutiny of the 
notification process if additional assets 
valued at $15 million or less were 
transferred. But, while such transactions 
are possible, it seems unlikely that this 
proposal will eliminate from premerger 
review a significant number of 
acquisitions that raise antitrust 
concerns. 

The proposal strikes a more practical 
balance of contending interests than the 
existing rule, yet maintains much of the 
protection provided by the aggregation 
principle. For example, under the 
proposal the subsequent $15 million or 
less acquisition becomes not reportable 
only because there has been an antitrust 
analysis of a transaction between the 
parties. In other words, the antitrust 
agencies will have already examined the 
antitrust potential of combining certain 
assets of the businesses of the two 
parties. In doing so they may well have 
considered the overall effect of 
combining the entities and thus may be 


alerted to the anticompetitive danger of 
transferring the anticompetitive 
component, especially if the transaction 
makes sense only with that component. 
In such circumstances a subsequent 
transaction, even if unreported, is likely 
to come to the attention of the antitrust 
agencies. 

These considerations do not eliminate 
the possibility that anticompetitive 
transactions will avoid scrutiny under 
the rules, but they suggest that few, 
other than persons intending to evade 
the act, will have an incentive to 
structure transactions to take advantage 
of the proposed modifications. Neither 
the proposed rule nor the existing one 
are designed to prevent a willful evasion 
of the reporting obligations under the 
act. Under the existing rule a 
determined evader can merely wait 180 
days to consummate the second 
transaction. Willful evasions are 
addressed by § 801.90 and section 7A(g) 
of the act. On the other hand the 
proposed modifications make possible, 
or at least eliminate a barrier to, 
competitively insignificant transactions 
that could be deterred by the 
requirement of filing multiple 
notifications. 

The aggregation problem does not 
arise when the later transaction is an 
acquisition of voting securities only. 
Under § 801.13({b){2), an earlier 
acquisition of assets is only aggregated 
with a subsequent asset acquisition, not 
with a later acquisition of voting 
securities. In addition, where a series of 
acquisitions involves only voting 
securities, § 802.21 exempts from 
reporting requirements all individual 
acquisitions except those that meet or 
exceed the notification thresholds 
defined in § 801.1(h). 

The Commission proposes to amend 
§ 801.13 so that previously-acquired 
assets and voting securities which have 
already been subject to the reporting 
and waiting period requirements of the 
act will not be aggregated with a 
subsequent acquisition of assets from 
the same person. This change would 
make the aggregation requirements for 
successive asset acquisitions more 
consistent with the aggregation 
requirements for successive stock 
acquisitions. In addition, the change 
would eliminate the obligation to file for 
asset acquisitions that, because of their 
small size, are unlikely to violate the 
antitrust laws. 

E. Accordingly, the Commission 
proposes to amend § 801.13(a}(1), add a 
new § 801.13(a)(3), add example 4 
following § 801.13{a) and revise 
§ 801.13(b)}(2){ii) as set forth below. New 
language is indicated by arrows: (»new 
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language). Deleted language is 
indicated by brackets: [deleted 
language]. 


§ 801.13 Voting securities or assets to be 
heid as a result of an acquisition. 

(a) Voting securities. (1) Subject to the 
provisions of § 801.15, »and 
subparagraph 3 of this paragraph, all 
voting securities of the issuer which will 
be held by the acquiring person after the 
consummation of an acquisition shall be 
deemed voting securities held as a result 
of the acquisition. The value of such 
voting securities shall be the sum of the 
value of the voting securities to be 
acquired, determined in accordance 
with § 801.10{a), and the value of the 
voting securities held by the acquiring 
person prior to the acquisition, 
determined in accordance with 
paragraph (a)(2) of this section. 

(2 ) an 2 
> (3) Voting securities held by the 

acquiring person prior to an acquisition 
shall not be deemed voting securities 
held as a result of that subsequent 
acquisition if: 

(i) The acquiring person is, in the 
subsequent acquisition, acquiring only 
assets; and 

(ii) The acquisition of the previously 
acquired voting securities was subject to 
the filing and waiting requirements of 
the act.< 

Examples: 
p> (4) On January 1, Company A acquired $30 
million of voting securities of Company B. 
“A” and “B” filed notification and observed 
the waiting period for that acquisiticn. 

Company A plans to acquire $1 million of 
assets from company B on May 1 of the same 
year. Under § 801.13(a)(3}, “A” and “B” need 
not aggregate the value of the earlier 
acquired voting securities to determine 
whether the acquisition is subject to the act. 
Therefore, the value of the acquisition is $1 
million and it is not reportable. 

(b) Assets. * * * 

2) os. 

(ii) Subject to the provisions of 
§ 801.15, if the acquiring person has 
acquired [any assets] from the 
acquired person within the 180 calendar 
days preceding the signing of such 
agreement [and such assets] many 
assets which are presently held by the 
acquiring person, sand the acquisition 
of which was not previously subject to 
the filing and waiting requirements of 
the act,< then only for purposes of 
section 7A(a)(3)(B) and § 801.1(h)(1), 
both the acquiring and the acquired 
person shall treat such assets as though 
they had not previously been acquired 
and are being acquired as part of the 
present acquisition. The value of any 
assets previously acquired which are 
subject to this subparagraph shall be 


2 2#e? 
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determined in accordance with 
§ 801.10(b) as of the time of their prior 
acquisition. 


. a . . * 


5. Sections 802.1, 802.2, and 802.3 
Acquisitions of Assets 


Proposed §§ 802.1, 802.2, and 802.3 
describe certain types of acquisitions of 
assets that are and are not exempt from 
the notification requirements of the act. 
The proposed rules have been 
developed as a result of uncertainties 
about the much less specific rule in the 
existing § 802.1. The new language 
reflects to a large degree informal 
advice given by Commission staff in 
response to questions. The proposals 
introduce and define a number of new 
terms. Unlike existing § 802.1 which was 
based solely on the statutory exemption 
in section 7A(c)(1) of the act for 
“acquisitions . . . in the ordinary course 
of business” and the Commission's 
authority (with the concurrence of the 
Assistant Attorney General for 
Antitrust) in section 7A(d)(2)(A) to 
“define the terms used in [section 7A],” 
the proposed rules also reply on the 
authority in section 7A(d)(2) (B) and (C) 
to “exempt. . . transactions which are 
not likely to violate the antitrust laws” 
and to “prescribe such other rules as 
may be necessary and appropriate to 
carry out the purposes of [section 7A].” 

The proposed rules outline basic kinds 
of asset transactions that must undergo 
the premerger screening process 
established by the act for the antitrust 
enforcement agencies, Transactions are 
exempted if it is not necessary to 
examine the individual circumstances of 
an acquisition to determine that the 
category of acquisition has little 
potential to violate the antitrust laws. In 
proposed § 802.1 the principal basis for 
determining that potential is whether the 
assets transferred constitute 
substantially the equivalent of a 
business entity or are fundamental to 
the existence of a business. This 
proposal makes most transfers of assets 
that are the equivalent of a business 
reportable. When a transaction can be 
described that transfers assets that are 
less than a fundamental element of a 
business the proposed rule generally 
exempts such transactions. Proposed 
§ 802.2 (concerning certain real property 
assets) and proposed § 802.3 
(concerning carbon-based mineral 
rights), in contrast, exempt acquisitions 
even if they transfer an entire existing 
business. These transactions are 
proposed to be exempt because the 
large supply of the assets and the nature 
of the market for those assets make it 
unlikely that a transfer covered by the 


proposed rules will violate the antitrust 
laws. 

The use of the “equivalent of a 
business” and “fundamental element of 
a business” criteria for the exemption in 
proposed § 802.1 reflects the obligations 
of the enforcement agencies to identify 
and prevent acquisitions which are 


_ likely to violate the antitrust laws by 


lessening competition. Mergers or 
acquisitions of businesses (as opposed 
to sales of goods or realty) can lessen 
competition because they automatically 
diminish the number of competitors in a 
market when the buyer is a competitor 
or potential competitor. Such mergers 
are more likely to lessen competition 
when the product or service market has 
few competitors and the business that 
disappears is of a substantial size. 
Accordingly, the proposed rule declares 
transactions exempt if it can be 
determined without review of the 
individual circumstances of a 
transaction that the acquisition of assets 
is not equivalent to the transfer of a 
business. 

Business equivalency and the need for 
individual review are the basis for 
exemptions in the act and the existing 
rules, as well as the proposed rule. For 
example, section 7A(c)(1) exempts 
“acquisitions of goods or realty 
transferred in the ordinary course of 
business.” Individual review of such 
transactions is unnecessary typically 
because selling goods is the essence of 
manufacturing, wholesaling, and 
retailing businesses. In no way do sales 
in the ordinary course of business 
diminish the capacity of the selling firm 
to compete. Consistent with this 
principle, the existing § 802.1(b) does not 
exempt the sale of assets if they 
constitute “substantially all of the assets 
of. . . an operating division.” A 
business is often the sum of its assets, 
thus the sale of assets can diminish the 
productive capacity of the selling firm 
and concentrate productive capacity 
among the remaining firms. Although it 
is possible that the effects of selling 
productive assets might be to enhance 
competition in a particular industry, to 
determine those effects each acquisition 
must be judged individually. The rules 
therefore require that such transactions 
be reported. Proposed § 802.1 applies 
this business equivalency approach in 
greater detail. 

Proposed §§ 802.2 and 802.3 rely ona 
different justification. Unlike the 
ordinary course of business criteria of 
proposed § 802.1, these exemptions are 
not determined by the use that sellers or 
buyers make of the acquired assets. 
Rather it is the abundance of the assets 
described in these sections and the 
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unconcentrated nature of the market in 
which the assets are transferred that 
justifies these exemptions. Where such 
assets are plentiful and widely held it is 
not necessary to examine individual 
transactions to determine if typical 
transactions will violate the antitrust 
laws. ‘ 


The Proposed Rules 


The proposed rules are divided into 
three parts. Proposed § 802.1 describes 
three common categories of acquisitions 
of goods. It describes some of the 
circumstances in which such 
transactions are and are not exempt 
from the notification obligations of the 
act because the acquisitions are or are 
not made in the ordinary course of 
business. Proposed § 802.2 describes 
certain real property transactions that 
would be exempt from the notification 
requirements on the ground that such 
acquisition are unlikely to violate the 
antitrust laws. Proposed § 802.3 would 
exempt acquisitions of carbon-based 
minerals valued at $150 million or less, 
also on the grounds that such 
transactions are unlikely to violate the 
antitrust laws. 


Assets Acquired in the Ordinary Course 
of Business 


Proposed § 802.1 defines some of the 
circumstances in which the acquisition 
of assets is exempt from the notification 
obligations of the act. 


Operating Divisions 


Proposed § 802.1(a) provides guidance 
on when an acquisition of assets will be 
considered equivalent to the acquisition 
of a business. It states that an 
acquisition is reportable if it includes 
substantially all the assets of an 
operating division and gives numerous 
examples of operating divisions. The 
term “operating division” is derived 
from existing § 802.1(b). Paragraph (a) 
defines an operating division as assets 
that have been operated as a business 
entity. The sale of new tangible goods or 
current supplies by manufacturers, 
wholesalers and retailers is generally 
exempt except when sold as part of the 
sale of substantially all the assets of an 
ongoing business. For example, if a firm 
manufactures widgets and sells as part 
of a sale of substantially all its assets an 
inventory of widgets, the acquisition of 
those widgets would not be exempt. 

The sale of.an operating division is a 
divestiture of productive capacity. As 
such, the sale of the assets is 
extraordinary and not in the ordinary 
course of business. If the seller has 
operated the collection of assets as a 
free-standing profit center, the 
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transaction can be competitively 
significant. It is either an exit from the 
market by a competitor, an entry by a 
new competitor or an opportunity for an 
existing competitor to increase its 
productive capacity. Because such 
transactions need to be examined 
individually to determine if they will 
lessen competition, they are not exempt 
from the reporting requirements of the 
act. The sale of assets that do not 
constitute an operating division can be 
reportable nevertheless if the 
acquisition does not meet the exemption 
criteria of other rules. 


Current Supplies 


Proposed § 802.1(b) describes a type 
of asset acquisition that does not 
constitute the sale of a business—the 
acquisition of current supplies. Raw 
materials, components, inventory, 
maintenance supplies and the like are 
used up on a current basis, consequently 
their acquisition does not create or 
extinguish a competitive entity. Such 
acquisitions are clearly transactions in 
the ordinary course of business and are 
therefore exempt from the notification 
requirements. When inventory is the 
primary asset of a business, as is the 
case for antique shops and art galleries, 
the sale of all inventory is the sale of all 
the assets of that business and can be 
equivalent to the sale of a business and 
is not exempt under this paragraph. 

Paragraph (b) introduces a new term, 
“current supplies,” which is defined in 
subparagraphs (1), (2) and (3). 


Durable Goods 


Proposed § 802.1 deals with another 
problematic kind of transaction, the 
acquisition of “durable goods.” In: 
certain businesses, an integrated set of 
manufacturing machines or other pieces 
of equipment is the foundation of a 
business even though those machines do 
not constitute substantially all the 
assets of an operating division. The sale 
of such equipment therefore can 
represent the equivalent of an entry or 
exit of a business operation in spite of 
the fact that the acquisition of the 
machine necessarily will be 
supplemental by the acquisition of other 
goods. Such transactions can be 
competitively significant because, for 
example, one firm could monopolize ‘an 
industry with high entry barriers by 
buying only the critical machinery from 
each of its competitors. Some “durable 
goods” acquisitions therefore need to be 
reviewed on an individual basis. 
Proposed § 802.1{c) declares which of 
these transactions are exempt. 

Subparagraph (c)(1) exempts sales of 
new “durable goods.” Because routine 
sales by manufacturers, wholesalers or 


retailers of new durable goods are 
clearly in the normal course of their 
businesses the sales are always exempt. 
Acquisitions of new machines normally 
only expand productive capacity and 
therefore do not tend to lessen 
competition. 

In contrast, the acquisition of “used 
durable goods” transfers existing 
productive capacity from one person to 
another. Such used durable goods 
transactions may be common and 
considered by the parties to be in the 
ordinary course of their businesses. 
Nevertheless, where both the seller and 
buyer use such goods in their 
businesses, subparagraph (c)(2) does not 
define such acquisitions, however 
common, as, ones in the ordinary course 
because they can lessen competition by 
concentrating productive capacity. 
Subparagraph (c)(2) exempts from the 
requirements of the act only those 
acquisitions of used durable goods in 
which either the buyer or seller is a 
dealer and not a user of such goods. 
Such transactions are in the ordinary 
course of the dealer’s business. 

Although sales of used durable goods 
to a dealer may have competitive 
consequences, these do not normally 
raise antitrust issues. The sale of such 
productive assets may represent an exit 
of a business from an industry and 
thereby lessen the nuntber of 
competitors, but there is no basis in the 
antitrust laws for requiring a firm to 
remain in the business. When the buyer 
is not a competitor and has no plans to 
enter the business, there is no effect on 
competition beyond the closing of the 
seller's facilities. Accordingly there is 
nothing for the antitrust authorities to 
analyze and the transaction is exempt 
from the notification requirements. 

For similar reasons there is little for 
antitrust officials to review when a 
dealer sells used durable goods. As with 
the sale of new durable goods, the most 
usual effect is to increase the productive 
capacity of the industry. Consequently 
the subparagraph exempts both sales 
and purchases of used goods 
transactions by dealers. 

There is normally little reason for 
antitrust concern about sales of used 
goods to dealers because the assets are 
taken out of production. Unlike a 
competitor, a dealer has no reason to 
pay a premium for the goods in order to 
reduce industry production capacity. 
Rather the goods are abandoned by 
their former owner and lose their 
immediate competitive significance. 
Moreover when resold by a dealer they, 
like the assets of a “failing company,” 
are similar to acquisitions of new 
durable goods which normally enlarge 


productive capacity and generally do 
not lessen competition. 

However, in contrast to the sale of a 
failing company’s assets to a possible 
competitor, a transaction that requires 
case-by-case review by antitrust 
authorities, the sale of used durable 
goods by or to dealers does not require 
routine examination. The primary 
reason for individually examining the 
acquisition of failing companies is to 
determine if the buyer is a competitive 


- or potential competitor whose 


acquisition might lessen competition 
and to determine if the seller is going out 
of business as it asserts. In the case of 
used durable goods, the sale to the 
dealer resolves both of those issues. By 
definition the dealer is neither an actual 
nor potential competitor, thus there is no 
prospect of competitive harm resulting 
from the sale to a dealer. And, the seller 
does abandon the assets. Accordingly 
the Commission can generalize about 
such transactions and exempt the 
acquisition of used durable goods where 
either the acquired or acquiring person 
is a dealer. 

To be sure, the combined effect of a 
sale to a dealer and a resale by the 
dealer te a competitor can be the 
equivalent of a sale of assets between 
competitors. The reasons for the used 
goods dealer exemption do not apply 
when the intermediary is merely a 
conduit for real parties in interest that 
are users of the durable goods. As a 
consequence, the proviso to 
subparagraph (c){2) denies the 
exemption if the intermediary is 
acquiring the assets for a specific person 
who uses the goods. This criterion is not 
whether the intermediary is an agent of 
either seller or buyer or whether the 
intermediary takes title and assumes the 
risk of loss over the goods; rather it is 
whether the intermediary has agreed, at 
the time it acquires the goods, to whom 
it will resell those goods. If the 
intermediary has made such an 
agreement then its role in the 
transaction is ignored and the 
acquisition must be reported as one 
between the persons who are users of 
the durable goods. Although the proviso 
does not affect the dealer's right to take 
title to the goods from the seller (that 
acquisition is exempt under proposed 
§ 802.1(c}(2)), the proviso does prevent 
the dealer from completing the 
transaction by transferring the used 
goods to the buyer with whom he has a 
contract until both buyer and seller have 
complied with the notification and 
waiting requirements of the act. 

The term “durable good” is new. It is 
defined in proposed § 802.1(c)(1) to be a 
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good which is used repeatedly and has a 
useful life of more than one year. 


Certain Real Property Transactions 


Proposed § 802.2 exempts certain real 
property transactions on the ground that 
they are unlikely to lessen competition. 
The kinds of property proposed § 802.2 
would exempt include-unimproved land, 
office buildings and residential 
properties. Most, if not all, transactions 
conveying these kinds of property have 
been considered exempt under existing 
§ 802.1. Exemption of such transactions, 
however, does not fit within the explicit 
sale of business rationale of proposed 
§ 802.1. Unlike that section, which 
exempt certain acquisitions of ‘current 
supplies,” and “durable goods,” this 
section exempts acquisitions of assets 
that constitute freestanding business 
entities. It is evident, therefore, that if 
these real property transactions are to 
continue to be exempt, the exemption 
must have a distinct justification. The 
Commission has concluded that 
sufficient justification exists to continue 
exempting these transactions. 

The basis for exempting the named 
categories of real property is that the 
total quantity of the resources and the 
large number of annual transactions 
makes the $15 million size-of- 
transaction criteria of section 
7A(a)({3)(B) overly inclusive and 
burdensome. Although there is much 
variety in the market structure of 
transactions affected by proposed 
§ 802.2 (for example, most competitors 
are engaged in business in-one or a few 
of the many diverse regional or local 
markets) they have one characteristic in 
common. It is unlikely that acquisitions 
of property named in proposed § 802.2 
would have any significant potential to 
increase market power. The low risk of 
anticompetitive transactions is a result 
of the widely dispersed holding of these 
resources as well as the small size of 
typical transactions relative to the total 
amount of resources. One indication of 
how unlikely it is that a merger of real 
property holdings would produce a 
violation of the antitrust laws is 
provided by a computer search of 
decided cases. Pairing the words “office 
buildings,” “residential properties,” and 
“mergers” identified no cases. Even 
adding the word “antitrust” to the 
search did not result in the identification 
of any relevant cases. Another 
indication that such mergers are unlikely 
to be anticompetitive is the absence of 
sutstantial barriers to entry in these 
most general categories of real property. 
Capital is available to finance real 
estate projects on a national basis, and, 
in general, anyone with financing can 


enter a local or regional market in the 
named industries. 

The Commission proposes to continue 
the total exemption provided for 
acquisitions of these categories of real 
property, notwithstanding that the 
rationale for these exemptions is 
quantitiative (that is, typical 
transactions are too small to harm 
competition) rather than inherent in the 
nature of the assets being transferred. It 
is possible that competitive harm could 
result from an unusually large 
transaction or series of transactions. 
Nevertheless the Commission believes it 
is unwarranted to burden the many real 
property transactions that pose no 
threat to competition solely on the 
ground that it is theoretically possible 
that such transactions could reduce 
competition. 

Proposed § 802.2 also exempts the 
acquisition of voting securities of a 
corporation holding only these real 
property assets and incidental related 
assets. This provision derived from the 
existing § 802.1(a) which deems “an 
acquisition of the voting securities of an 
entity whose assets consist solely of 
real property” and related assets to be 
an acquisition of real property. The 
proposed treatment of real property 
corporations has the same intent but is 
more narrow and more specific. Its see- 
through provision applies only to the 
kinds of real property which are 
exempted by proposed § 802.2. 

The term “unimproved land,” is 
defined in proposed § 802.2(a) and 
“office building,” and “residential 
property” are defined in proposed 
§ 802.2(b). “Unimproved land” does not 
include property if agricultural land, 
structures, hydro or geothermal power, 
or reserves of timber or minerals 
account for more than $15 million of the 
total value of the property. “Office 
buildings” and “residential properties” 
are structures that generate ninety 
percent of their revenues from these 
functions or contain facilities used for 
other functions that are valued at $15 
million or less. 


Carbon-Based Mineral Reserves 


Proposed § 802.3 would add a limited 
exemption for acquisitions of carbon- 
based mineral reserves. Like the 
proposed exemption of § 802.3 for 
certain real property transactions, this 
proposal is based on the likelihood that 
typical acquisitions that satisfy the $15 
million size-of-transaction criterion of 
section 7A(a)(3) are too small to reduce 
competition. However an appreciable 
number of larger acquisitions of carbon- 
based mineral reserves warrant 
individual examination of their 
competitive effects. The Commission 
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proposes therefore to limit this 
exemption to acquisitions valued at $150 
million or less. 

Currently some acquisitions of 
carbon-based mineral rights are not 
reportable under informal 
interpretations of the statutory — 
exemption for acquisitions in the ~ 
ordinary course of business (see section 
7A(c)(1) of the act). These staff 
interpretations have been applied to. 
undeveloped mineral rights. They are 
justified on the grounds that the 
acquisitions are essentially routine 
purchases of raw materials by 
processors of carbon-based minerals in 
the ordinary course of their business. 
While the Commission believes there is 


. some basis to the existing staff 


interpretation, it believes the primary 
justification for exempting the reserves 
is not that they are current supplies. 
Rather, it is that there are a large 
number of transactions valued at more 
than $15 million that have little 
anticompetitive potential. 

The Commission has made numerous 
studies of the coal and the oil and gas 
industries, including in recent years the 
1982 report on Mergers in the Petroleum © 
Industry and the 1978 staff point report 
on the Structure of the Nation's Coal 
Industry. On the basis of these and 
other studies four conclusions seem 
warranted. First, the total dollar value of 
reserves in these industries dwarfs asset 
holdings of most other industries. 
Second, the holdings of U.S. reserves in 
these industries are widely dispersed, 
resulting in generally low industry 
concentration ratios in relevant product 
and geographic markets. Third, 
acquisitions of reserves have had little 
effect on overall concentration ratios. 
Fourth, the scale of the largest 
acquisitions of reserves, however, does 
warrant a careful examination of the 
potential effects on competition. 

The Commission has therefore 
rejected a blanket exemption approach 
and proposes to adopt a $150 million 
limit on this exemption. The $150 million 
limitation serves several purposes. It 
avoids imposing a filing requirement on 
many transactions that have previously 
been considered exempt. It also 
preserves for the antitrust enforcement 
agencies. the procedural advantages of . 
the act in those transactions where 
competition has a greater probability of 
being affected—acquisitions in excess of 
$150 million: Finally, by requiring filings, 
the limitation will provide a record of 
the number of notifications filed and 
enforcement interest in these 
transactions that might form the basis 
for raising or lowering the exemption 
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limitation after experience with the 
proposed rule. 

e proposed rule groups together 
different kinds of carbon-based 
minerals. This single category seems 
appropriate both because reserves are 
frequently found together, as is the case 
with oil and gas, and because the largest 
firms frequently are major reserve 
holders in the several industries. 
Accordingly rather than attempt to 
define separate exemptions for each 
kind of mineral, the Commission 
proposes to group them together. 


Aggregation Rules 


At present transactions exempted by 
section 7A(c)(1) of the act (that is, 
acquisitions in the ordinary course of 
business) are addressed in § 801.15(a). 
That paragraph directs that the 
aggregation rules of § 801.13 not be 
applied. Thus in determining whether 
the more than $15 million size-of- 
transaction criterion of section 7A(a)(3) 
is met, the value of assets acquired in 
the ordinary course of business are not 
counted. Because proposed § 802.1 
merely declares that certain 
transactions meet and others do not 
meet the ordinary course of business 
criteria of section 7A(c)(1), there would 
be no occasion to change the placement 
of that statutory exemption or 
separately list proposed § 802.1. Under 
the proposed provisions a sale of used 
durable goods valued at $10 million and 
current supplies values at $8 million, 
would not meet the more than $15 
million size-of-transaction criterion 
(assuming the sale did not constitute 
substantially all the assets of an 
operating division) because the current 
supplies are exempt pursuant to section 
7A(c)(1). 

The other transactions that would be 
made exempt under this proposal are no 
longer based on section 7A(c)(1); 
therefore they must be listed separately 
in § 801.15 to make clear whether and 
under what circumstances the assets 
they describe must be aggregated 
pursuant to § 801.13. (Proposed 
amendments to § 801.15 are set forth in 
proposal 7 of this Notice.) Proposed 
§ 802.2(a), which would exempt 
unimproved land, would be placed in 
§ 801.15(b) because the Commission 
believes it is important to aggregate the 
value of separate transfers of otherwise 
non-exempt assets for purposes of 
applying the $15 million limitation on 
the definition of unimproved land. 
Greater accumulations of mineral rights, 
timber reserves, etc., even in separate 
transactions, increases the probability 
that the toal transferred will have 
antitrust significance. § 801.15(b) directs 
that the aggregation rules of § 801.13 be 


applied only if the assets, as a result of 
aggregation, will have exceeded a 
quantitative limitation on the exemption 
of assets of that kind. Thus, if one 
person made two acquisitions from the 
same person within 180 days of 
unimproved land, each valued at $30 
million and each contained timber 
valued at $10 million, then the 
transactions would not be exempt. 
Because of aggregation, the value of 
timber held after the second transaction 
would be $20 million and the entire $60 
million transfer would be reportable. 
Proposed § 802.2(b), which would 
exempt office buildings and residential 
properties, would be placed in 

§ 801.15(a). Because the exemption of 
these assets is determined by the 
characteristics of each individual 
structure it would be inconsistent to 
aggregate the dollar values of separate 
transactions. 

Proposed § 802.3, which deals with 
carbon-based minerals, also would be 
placed in § 801.15(b). Like the assets 
subject to the $15 million limitation in 
proposed § 802.2(a) the antitrust 
significance of transfers of carbon-based 
minerals can be greater in larger 
transactions. It is therefore appropriate 
to aggregate these acquisitions. Thus, if 
a company bought $100 million of coal 
rights valued at $100 million in January 
and then bought oil and gas rights 
valued at $100 million in March from the 
same seller, then the company would 
have exceeded the $150 million 
exemption for carbon-based minerals in 
proposed § 802.3 and the March 
acquisition would be valued at $200 
million for purposes of calculating the 
size of the transaction. 

Even with proposed §§ 802.1, 802.2 
and 802.3 the exempt status of some 
transactions will remain unaddressed by 
these rules. Acquisitions of certain kinds 
of intangible rights such as the sale of 
franchise rights by the franchisor have 
been considered to be transfers in the 
ordinary course of business under 
section 7A(c)(1) of the act and therefore 
exempt. In contrast an acquisition of 
title to a patent has not been considered 
to be in the ordinary course. These and 
other transactions will continue to be 
defined through informal interpretations 
by the Commission staff. Persons who 
desire advice on the exempt status of a 
proposed transaction should contact the 
Premerger Notification Office, Bureau of 
Competition, Room 303, Federal Trade 
Commission, Washington, D.C. 20580, or 
phone (202) 523-3894. With these 
limitations in mind, the proposed rules 
should significantly reduce confusion, 
unnecessary filings and disputes over 
the scope of exemptions. 
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F. The Commission proposes to 
amend its rules by revising § 802.1 and 
adding new §§ 802.2 and 802.3 and 
examples as set forth below. New 
language is indicated by arrows: (»new 


‘language<). Deleted language is 


indicated by brackets: [deleted 
languageJ. 


[§ 802.1 Acquisitions of goods or realty in 
the ordinary course of business. 

(a) Acquisitions of voting securities of 
entities holding only realty. For 
purposes of section 7A(c)(1), an 
acquisition of the voting securities of an 
entity whose assets consist or will 
consist solely of real property and 
assets incidental to the ownership of 
real property (such as cash, prepaid 
taxes or insurance, rentals receivable 
and the like) shall be deemed an 
acquisition of realty. 

(b) Certain acquisitions of assets. No 
acquisition of the goods or realty of an 
entity (except for entities described in 
paragraph (a) of this section) shall be 
made “in the ordinary course of 
business” within the meaning of section 
7A(c)(1), if, as a result thereof, the 
acquiring person will hold all or 
substantially all of the assets of that 
entity or an operating division thereof.] 


[§ 802.1 Acquisition of certain aesets in 
the ordinary course of business. 

Acquisitions of goods in the ordinary 
course of business are, pursuant to 
section 7A(c)(1), exempt from the 
notification requirements of the act. This 
section sets out criteria for determining 
whether certain kinds of transactions 
are or are not in the ordinary course of 
business. 

(a) Operating Divisions. An 
acquisition of all or substantially all the 
assets of an entity or operating division 
thereof is not an acquisition in the 
ordinary course of business. The term 
“operating division” means a collection 
of assets that have been operated as a 
distinct or self contained business 
undertaking. The term includes, but is 
not limited to, the following collections 
of assets: regional or branch units, 
international units, financial units, 
service units, transportation units, 
factories, mines, oil wells, hotels, and 
shopping malls. 


Example: Corporation A, a nationwide 
finance business, closes all of its 22 offices in 
one metropolitan area and sells all of its 
accounts receivable from these offices to 
corporation B. The acquisition of these 
accounts by B is not exempt under § 802.2{b), 
because these accounts receivable constitute 


‘ substantially all the assets of a regional or 


branch unit (the remaining assets are office 
supplies). It is therefore thie acquisition of an 
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operating division and not in the ordinary 
course of business. 

(b) Current Supplies. Except when 
acquired as part of a transaction 
described in paragraph (a) of this 
section, an acquisition of current 
supplies is in the ordinary course of 
business. The term “current supplies” 
includes, but is not limited to, the 
following kinds of assets: 

(1) Goods bought solely for the 
purpose of resale {e.g., inventory), 

(2) Goods bought for consumption in 
the ordinary course of the acquirer's 
business (e.g., office supplies, 
maintenance supplies or electricity), 
and, 

(3) Goods bought to be incorporated in 
the final product {e.g., raw material and 
components). 

(c) Durable Goods. {1} Except when 
acquired as part of a transaction 
described in paragraph (a) of this 
section, an acquisition of durable goods 
is in the ordinary course of business if 
the goods purchased are new. A good is 
“durable” if it is used repeatedly in the 
business and has a useful life greater 
than one year. 

(2) An acquisition of used durable 
goods is in the ordinary course of 
business only if the acquiring person or 
the acquired person is not a user of such 
goods and has no plans to become a 
user of such goods; provided, however, 
if a person making an acquisition that is 
exempt under this subparagraph has 
agreed to acquire specific goods from an 
identified person who is or has been a 
user of the goods for another person 
who is or intends to become a user of 
such goods, then that other person is 
deemed to be acquiring the goods from 
the user and that acquisition by the 
person who is or intends to become a 
user from the person who is or has been 
a user is not in the ordinary course of 
business. 

Example: Middleman Company agrees to 
acquire five used jet planes from Landing 
Airlines and then resell them to Flying 
Airlines for $100 million. Middleman then 
purchases the five airplanes from Landing 
Airlines. Although Middleman’s acquisition is 
exempt, the transaction cannot be completed 
by transferring the planes to Flying until 
Flying and Landing file notifications because 
the proviso to § 802.1{c)(2) deems that the 
acquisition be treated as if Flying 
them directly from Landing for $100 million. 
The acquisition by Flying from Landing is 
subject to the notification requirements of the 
act assuming all other reporting requirements 
are met.<« 


(§ 802.2 Acquisitions of certain kinds of 
real property. 

(a) Acquisitions of unimproved land 
or the voting securities of an entity 
whose assets consist solely of 


unimproved land are exempt from the 
requirements of the act. The term 
“unimproved land” includes any real 
property unless the aggregate value of 
structures, agricultural land, reserves of 
timber or minerals and hydro or 
geothermal power account for more than 
$15 million of the value of the property. 

(b) Acquisitions of office buildings or 
residential properties or the voting 
securities of an entity whose assets 
include solely office buildings and 
residential properties are exempt from 
the requirements of the act. A structure 
is an “office building” or a “residential 
property” if it has generated no more 
than 10 percent of its revenues from 
functions other than office or residential 
use in each of the two years prior to the 
proposed date of acquisition or if the 
areas used for those other functions are 
valued at $15 million or less. If the 
structure has been erected during the 
two year period, the revenue criteria of 
this exemption is satisfied if 10 percent 
or less of the structure’s revenue came 
from uses other than office or residential 
during that shorter period {or is 
projected to come from these functions 
if the structure has generated no 
revenue). 

{c) Assets incidental to the ownership 
of real property exempted by 
paragraphs (a) and (b) (such as cash, 
prepaid taxes or insurance, rentals 
receivable and the like) shall not be 
considered part of the otherwise non- 
exempt property for purposes 
calculating the $15 million limitations of 
this section. 


Example: 1.“A" acquires maguaien land 
valued at $200 million from “B”. The property 
contains mineral rights and structures valued 
at $13 million. Because these otherwise non- 
exempt assets are valued at $15 million or 
less, the acquisition meets the definition of 
unimproved land and the transaction is 
exempt. Two months later “A” acquires from 
“B” a $30 million tract of unimproved land 
that includes mineral rights valued at $8 
million. Because § 802.2{a) transactions are 
listed in § 801.15(b), separate transfers of 
unimproved land are aggregated in 
accordance with § 801.13. As a result of that 
aggregation the value of the otherwise non- 
exempt assets that will be held after the 
second transaction is 21 million. The $15 
million limitation of § 802.2{a) is therefore 
exceeded and the entire $230 million transfer 
must be reported unless it is exempt under 
other provisions of the rules or the act. 

2. “A” acquires two office buildings, each 
valued at $50 million, from “B". Each 
structure contains retail space valued at $10 
million which generates 20 percent of the 
revenue of the building. Although more than 
10 percent of the revenue of each building is 
generated by functions other than office or 
residential uses and the total value of that 
space exceeds $15 million, the transaction 
continues to meet the exemption criteria of 
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§ 802.2(b). That $15 million limitation on the 
value of non-office, non-residential space is 
calculated for each structure and is not 
exceeded in this example because the value 
of that space is $10 million for each 
building.<« 


» §802.3 Acquisition of carbon-based 
mineral reserves. 

An acquisition of carbon-based 
mineral reserves (such as oil, natural 
gas, coal, shale or tar sands) or rights to 
carbon-based mineral reserves are 
exempt from the requirements of the act 
if the total assets held as a result of the 
acquisition do not exceed $150 million 
and if the value of associated 
machinery, structures or other assets 
included in the acquisition does not 
exceed $15 million. 


Example: Company A acquires rights to oil 
and gas reserves valued at $100 million from 
company B. Sixty days later A buys coal 
reserves valued at $100 million. Pursuant to 
§ 801.13{b) “A” will hold any assets acquired 
from “B” within 180 calendar days of signing 
the agreement to acquire coal reserves as a 
result of the acquisition of coal, therefore that 
acquisition of carbon based mineral reserves 
is valued at $200 million and is not exempt.< 


6. Section 802.20(b) Increase in the 
“Controlled Issuer” Threshold 


Section 802.20(b) exempts acquisitions 


_of voting securities valued at $15 million 


or less if the voting securities held as a 
result of the acquisition do not confer 
control of an issuer that has total assets 
or net annual sales of $25 million or less. 
The Commission proposes to expand 
this exemption {and parallel exemptions 
in §§ 802.50 and 802.51) by raising the 
controlled issuer threshold to $200 
million, because the experience of the 
antitrust agencies demonstrates that few 
of the transactions made reportable by 
§ 802.20(b) have raised substantial 
competitive problems and none have 
resulted in enforcement actions. Our 
enforcement experience indicates that 
raising the threshold from $25 to $200 
million would eliminate the vast 
majority of filings required by paragraph 
(b), while still requiring reports for those 
which have the greatest possibility of 
raising significant antitrust concerns. 

The proposed change would constitute 
a major increase in one of the two size- 
of-transaction tests in the act and rules. 
When read together, section 7A(a)(3)({B) 
of the act and § 802.20 establish two 
minimum size-of-transaction tests. 
Under these tests, notification is not 
currently required unless, as a result of 
the acquisition, the acquiring person 
would hold either: 

(1) Voting securities, assets or a 
combination of voting securities and 
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assets of the acquired person valued at 
more than $15 million; or 

(2) Sufficient voting securities to 
control a firm which, together with all 
the entities the acquired firm controls, 
has annual net sales or total assets of 
$25 million. 

The first minimum size-of-transaction 
test is the one more commonly met. It 
establishes the basic rule that a filing is 
required (assuming other requirements 
are met) whenever a transaction is 
valued at more than $15 million. Almost 
90 percent of the transactions reported 
meet this criterion. The second minimum 
size-of-transaction test provides a 
limited supplement to this basic rule. 
Roughly 100 transactions a year have 
been reported under this criterion. These 
transactions valued at $15 million or 
less are reported whenever one party 
will acquire enough voting securities to 
control a firm with sales or assets of $25 
million or more. (Control is defined in 
§ 801.1(b).) The proposed revision would 
substantially increase the threshold in 
the second test but not affect the first. 

The decision to increase the threshold 
in § 802.20(b) is supported by an 
analysis of enforcement interest in 
transactions filed under the act during 
the years 1981, 1982 and 1983. The chart 
below shows the antitrust agencies had 
a consistently lower interest in 
transactions valued at $15 million or 
less than in other transactions. 
(Enforcement interest is reflected by two 
kinds of agency actions: “clearance,” the 
first indication of antitrust concern, 
initiates a procedure by which the two 
agencies decide which will begin an in 
depth review of a transaction, and 
“second requests,” a procedure under 
the act for obtaining additional 
information from the parties and 
generally an indication of a greater level 
of concern.) In 1983, for example, the 
first level of interest, “clearances,” 
showed that in only seven of every 
hundred transactions valued at $15 
million or less was it considered at all 
probable that a violation might exist. In 
contrast, for transactions above $15 
million, it was felt worthwhile to 
determine which agency should examine 
transactions more closely in fifteen of 
each hundred transactions, or twice as 
often. The disparity in interest was even 
greater for “second requests,” where the 
agencies were three times as likely to 
request additional information from 
parties to transactions valued at more 
than $15 million. To put it another way, 
although the $15 million or less 
transactions constituted over twelve 
percent of the total reported in 1983, 
they made up just over six percent of the 
total clearances and not quite four 


percent of the total second requests. An 
analysis of the aggregate data for all 
three years using a chi square test of 
statistical independence shows there is 
a less than one percent chance that the 
lower interest in $15 million or less 
transactions is a reflection of sampling 
error. The observed differences in 
clearance rates and second request 
rates for transactions valued at $15 
million or less and more than $15 million 
are therefore statistically significant. On 
the basis of these statistics and the fact 
that no.enforcement actions have been 
instituted based on reported 
transactions valued at $15 million or 
less, the Commission believes 

§ 802.20(b) should be altered. 


ENFORCEMENT INTEREST IN $15 MILLION OR 
LESS REPORTED TRANSACTIONS ! 


[1961-1983] 


Number of 


transactions 
$15 million or less transactions as 
@ percentage 


More than $15 million second re- 
Quest rate (percent) ................-cr0n0 


Annual 
years 1981, 1982, 1983. 


The Commission has considered, but 
rejected, deleting § 802.20(b) entirely. As 
the Commission has noted before, the 
two different transaction size thresholds 
in the act indicate “a clear congressional 
intention to reach at least some 
acquisitions that satisfy only the 
percentage [of voting securities] test,” 
even though the absolute value of the 
securities purchased may be relatively 
low. See 43 FR 33450, 33491 (July 31, 
1978); 44 FR 66781, 66782 (November 21, 
1979. The Commission’s proposal would 
preserve this statutory design. 

The separate controlled issuer criteria 
of § 802.20(b) can be a valuable 
supplement when the value of the 
acquired entity's voting securities does 
not adequately reflect its competitive 
presence. For example, the acquired 
securities could represent 50 percent of 
the issuer's voting securities, but a much 
smaller percentge of the total 
capitalization of a large company. Also, 
if a company is failing as a business 
enterprise, its market value may be low 
regardless of the competitive 
significance of its assets. Such a firm 
could, for example, have a large market 
share and a strong competitive position, 
yet face bankruptcy solely as a result of 


38759 


liabilities based on prior tortious 
conduct. Athough the purchase of a 
large but failing company will often be 
permissible under the “failing company” 
defense, that defense requires a careful 
examination of the acquired company’s 
actual prospects, the competitive 
importance of its productive assets and 
inventory, and the possibility of its 
acquisition by a non-competing 
company. That determination can only 
be made after a scrutiny of the proposed 
acquisition; the required distinctions are 
far too complex to be written into the 
reporting threshold. 

Raising the threshold of § 802.20{b) to 
$200 million reflects a balancing of the 
possibility of anticompetitive 
transactions valued at $15 million or 
less with the Commission's experience 
that few such transactions are liklely to 
occur. The requirement that the acquired 
entity have annual net sales or total 
assets of $200 million or more would 
have exempted over ninety percent of 
the less than $15 million transactions 
filed during 1982 and 1983 (the most 
recent years for which complete 
statistics exist). At the same time it 
preserves for premerger review by the 
antitrust enforcement agencies 
transactions in which firms of 
substantial size are acquied. 

The Commission also proposes to 
raise the corresponding controlled issuer 
threshold in § 802.50 (a)(2) and (b)(2), 
“Acquisitions by foreign assets or voting 
securities of a foreign issuer by United 
States persons,” and § 802.51(b)(2), 
“Acquisitions by foreign persons,” from 
$25 million to $200 million. Although the 
number of transactions filed under these 
provisions are too small to permit 
meaningful analysis, the considerations 
in evaluating the competitive 
significance of acquiring firms valued at 
$15 million or less are the same. The 
Commission proposes therefore to 
continue the parallel thresholds in 
§ § 802.20(b), 802.50(a)(2), 802.50(b)(2) 
and 802.51(b)(2). 

G. The Commission proposes to revise 
§ 802.20(b) and its example, 

§ 802.50{a)(2) and its example 2, 

§ 802.50(b)(2) and its example, 

§ 802.51(b)(2) and its example 2, the 
example to § 802.52 and example 3 
following paragraph (d) of § 801.2, as set 
forth below. New language is indicated 
by arrows: (»new language). Deleted 
language is indicated by brackets: 
[deleted language]. 


§ 802.20 Minimum dollar value. 


(b) Voting securities which confer 


control of an issuer which, together with 
all entities which it controls, has annual 





net sales or total assets of [$25] 
» $2004 million or more. 

Examples: 1. Acquiring person “A” intends 
to acquire 66 percent of the voting securities 
of corporation X from X's ultimate parent 
entity, “W", and “A” holds no other assets or 
voting securities of acquired person[s] “W”". 
X has no subsidiaries and does not have 
annual net sale or total assets of [$109 
$200 million. If the postacquisition value 
of “A” 's holdings of voting securities of X 
would be $15 million or less, the acquisition 
would be exempt under this section. 


. . 7 . 


§ 802.50 Acquisitions of foreign assets or 
of voting securities of a foreign issuer by 
United States persons. 

(a) Assets. * * * 

(2) The acquisition of assets located 
outside the United States, to which sales 
in or into the United States are 
attributable, shall be exempt from the 
requirements of the act unless as a 
result of the acquisition the acquiring 
person would hold assets of the 
acquired person to which such sales 
aggregating [$25] »$200~< million or 
more during the acquired person's most - 
recent fiscal year were attributable. 


ene 


Examples: 

2. Sixty days after the transaction in 
example 1, “A” proposes to sell to “B” a 
second manufacturing plant located abroad; 
sales in or into the United States attributable 
te this plant totaled [$20] » $200 million 
in the most recent fiscal year. Since “B” 
would be acquiring the second plant within 
180 days of the first plant, both plants would 
be considered assets of “A” now held by “B”. 
See § 801.13{b){2). Since the total annual 
sales in or into the United States exceed 
[$215] » $200 million, the acquisition of 
the second plant would not be exempt under 
this paragraph. 


(b) Voting securities. 
(2) Made aggregate sales in or into the 
United States of [$25] »$200-¢ million 


or more in its most recent fiscal year. 


Example: “A”, a U.S. person, is to acquire 
the voting securities of C, a foreign issuer..C 
has no assets in the United States, but made 
aggregate sales into the United States of 
{$27] »$270-< million in the most recent 
fiscal year. The transaction is not exempt 
under this section. 


§ 802.51 Acquisitions by foreign persons. 


(b) * ¢ 

(2) A U.S. issuer with annual net sales 
or total assets of [$25] »$200- million 
or more; 


* * * * * 


eee 


** 


Examples: 

2. In example 1, assume that “A” is 
acquiring “B's” stock and that included 
within “B” is issuer C, a U.S. issuer whose 
total assets are valued at [$27] »$217< — 
million. Since C’s voting securities will be 
acquired indirectly, and since “A” thus will 


be acquiring control of a U.S: issuer with total 
assets of more than [$25] »$200- million, 
the acquisition cannot be exempt under this 
section. 


§ 802.52 Acquisitions by or from foreign 
governmental corporations. 


+ * . . . 


Example: The government of foreign 
country X has decided to sell assets of its 


wholly owned corporation, B, all of which are . 


located in foreign country X. The buyer is 
“A”, a US. person. Regardless of the 
aggregate annual sales in or into the United 
States attributable to the assets of B, the 
transaction is exempt under this section. {If 
such aggregate annual sales were less than 
[$10] » $200 million, the transaction 
would also be exempt under § 802.50.) 


§ 801.2 

(d) & & 2 

(2) *s * € 

{iii) ** & 

Examples: * * * 

3. In the above example, suppose the 
consideration for Y is 50 percent of the voting 
securities of Z, a wholly-owned subsidiary of 
A which, together with all entities it controls, 
has annual net sales and total assets of less 
than [$25] »$200- million. Suppose also 
that the value of these securities is $15 
million or leSs. Since the acquisition of the 
voting securities of Z is exempt under the 
minimum dollar value exemption in § 802.20, 
“A” will report in this transaction as an 
acquiring person only and “B” as an acquired 
person only. 

7. Section 802.35 Acquisitions by 
Employee Trusts 

The Federal Trade Commission 
proposes to exempt from the reporting 
provisions of the act acquisitions of an 
employer's voting securities by certain 
employee trusts. It is common for 
pension plans, profit sharing plans and 
bonus plans to acquire shares in an 
employer's business on behalf of its 
employees. Typically these plans hold 
shares in trust for the employees. Even 
where the trustees of the plans are 
appointed by the employer, the current 
rules make such acquisitions of 
employer voting securities reportable 
(assuming the act's other notification 
criteria are met). Proposed § 802.35 
would exempt acquisitions of the 
employer's voting securities by qualified 
trusts pursuant to Employee Stock 
Ownership Plans (“ESOPs”"). The 
proposed rule would not exempt an 
ESOP'’s acquisition of securities issued 
by persons other than the employer. 

Under existing premerger rules, 
acquisitions of an employer's securities 
pursuant to an ESOP are likely to be 
subject to the notification requirements 
of the act. Such acquisitions are often 
large enough to satisfy the $15 million 
size-of-transaction criterion of section 


Acquiring and acquired persons. 
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7A(a){3)(B) because the acquisitions 
represent an inexpensive source of 
financing for the employer. Also, the 
ESOP trust is likely to meet the $10 
million size-of-person criterion of 
section 7A(a)(2) because the trust is 
considered to be controlled by the 
employer and must, pursuant to 

§ 801.1{a)}(1), include the total assets and 
annual net sales of the employer in 
determining the size of the trust. 
However, for purposes of the 
intraperson exemption in § 802.30, the 
ESOP is not within the same person as 
the employer, and, thus the acqusition of 
the employer's stock by the ESOP is not 


exempt. 


The conclusion that ESOP 
transactions should be exempt is based 
on the mixture of stock ownership 
characteristics in such trusts. If 
complete ownership of voting securities, 
rather then just voting rights, were to 
pass to individual employees, such 
acquisitions almost certainly would be 
too small to be subject to the $10 million 
size-of-person and $15 million size-of- 
transaction criteria of the act. If the 
securities were held by an entity that 
was controlled by the employer by 
reason of holding voting securities, then 
the transaction would be exempted by 
§ 802.30 as an intraperson transaction. 
The rationales for not requiring small 
acquisitions to be reported and for 
exempting intraperson transactions both 
apply to an ESOP trust's acquisition of 
an employer's voting securities. The 
Commission therefore proposes to 
create a new exemption for such 
acquisitions based on the distinctive 
characteristics of ESOP trusts discussed 
below. 

Acquisitions of an employer's 
securities pursuant to an ESOP enable 
employers to receive advantageous tax 
treatment when their securities are 
acquired with borrowed money. See 
generally 26 U.S.C. 401 et seq. Typically 
employers initiate the formation of 
ESOPs and appoint and remove the 
trustees who manage the assets of a 
plan. However, to establish such plans 
requires the approval of the plan by 
affected employees. See 26 U.S.C. 
401(b)(1){A): Once the trust is 
established, the employees of a publicly 
held corproation, not the trustees, vote 
the employer securities held by the trust. 
26 U.S.C. 409A[e)(2). The employer- 
appointed trustees retain the power to 
sell the employer securities or to 
purchase additional securities. 

Despite these characteristics, 

§ 801.1{c) (4) and (5) deem the securities 
to be held solely by the trust. For most 

non-ESOP trusts, that is the appropriate 
result because trustees usually have the 
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authority to both vote and dispose of all 
securities. From an antitrust viewpoint, 
therefore, a danger of lessening 
competition would result if those non- 
ESOP trusts acquired voting securities of 
the employer and of competing firms. In 
the case of an ESOP trust which also 
held securities of both the employer and 
a competing company, however, the two 
sets of securities would not be voted by 
the ESOP trust. The employees would 
vote the securities of their employer. 
Consequently most ESOP trusts do not 
pose the same kind of antitrust concern 
as other trusts. 

This does not mean that employee 
stock ownership trusts can not pose any 
antitrust concerns, only that other 
procedures of the screening 
program are adequate to protect the 
remaining antitrust interests. For 
example, the influence of the employer 
over the trust can be great due to its 
authority to appoint and remove 
trustees. An employer might use this 
influence to obtain control of a 
competitor through the trust. It also 
might exert great influence over the way 
its employees vote as shareholders. The 


the employer controls the trust, the rules 
require the employer to report the trust's 
acquisition of shares in a competing {or 
other) firm as its own. Section 801.1(c) 
declares that a person controls an entity 
(including a trust) if it has the right to 
“designate ‘a majority of the directors of 
a corporation, or in the case of 
unincorporated entities, of individuals 
exercising similar functions” {i.e., 
trustees). Consequently, the competitive 
implications of acquiring another firm's 
voting securities would continue to be 
reviewed under the act even if the 
acquisition of the employers own 
securities were made not subject to the 
notification requirements, as the 
Commission proposes to do here. 

The Commission has considered 
exempting employee trust acquisitions 
either by expanding the intraperson 
exemption in § 802.30 or by changing the 
definition of “hold” in § 801.1(e). It 
rejects both of those solutions for the 
reasons stated below. 

In most circumstances an acquisition 
is exempt where a controlled entity 
acquires voting securities of another 
entity under the same control. However, 
§ 802.30 limits this exemption to 
circumstances where control is 
exercised by reason of holding securities 
(not the right to appoint directors or 
trustees). The reason for this exception 
to the exemption is that the rules do not 
require filing a notification prior to 


making an acquisition of the right to 
appoint directors {or trustees), only prior 
to an acquisition of assets or voting 
securities. Expanding the intraperson 
exemption to include ESOPs would 
permit a person to avoid the reporting 
process entirely by first acquiring the 
right to appoint directors {which i is not 
reportable), and then acquiring the 
voting securities of the then controlled 
entity. It is therefore not advisable to 
expand that exemption. 

It would be possible to exempt some 
acquisitions by ESOP trusts by altering 
the “hold” provisions of § 801.1{c). This 
rule could be altered to declare that 
beneficiaries hold voting securities 
within a trust if the beneficiaries {in the 
case of an ESOP, the employees) have 
the right to vote those securities. That 
solution, however, is inadequate 
because it would not exempt 
acquisitions of an employer's voting 
securities pursuant to an ESOP where 
the employer is not a publicly held 
company. Closely-held companies are 
required to accord voting rights to 
employees in such plans only “with 
respect to a corporate matter which {by 
law or charter) must be decided by more 
than a majority vote of outstanding 
common shares votes”. 26 U.S.C. 
409A (e)(3). Consequently, altering the 
“hold” provisions will not exempt 
acquisitions by employee trusts that do 
not require review. 

The Commission proposes instead to 
create a new exemption for employee 
trusts based on the kind of acquisition 
and the mixture of ownership rights 
between employers, employees and 
trustees. The provision limits the 
exemption to trusts that are part of 
qualified stock bonus, pension or profit 
sharing plans as defined in the Internal 
Revenue Code in order explicitly to 
accommodate those plans that are most 
likely to make acquisitions large enough 
to be reportable. It exempts acquisitions 
of an employer's voting securities by a 
trust established for employees if the 
employer has the right to appoint and 
remove the trustees. This further 
limitation to trusts that are controlled by 
the employer, according to the criteria of 
§ 801.1(b), ensures that any acquisition 
of voting securities of other persons by 
the trust will be reportable as if made by 
the employer. Accordingly acquisitions 
which are likely te lessen competition 
will remain subject to the notification 
requirements of the act. 

Because all acquisitions of employer 
voting securities by ESOPs are exempt, 
there is no need to aggregate such 
acquisitions pursuant to § 801.13. Such 
aggregation is avoided by listing § 802.35 
in § 801.15{a)}{2). The proposed text of 


§ 801.15 below also contains 
amendments described in proposal 5. 

H. The Commission proposes to add 
new § 802.35 and revise § 801.15 {a}{2) 
and (b) set forth below. New language is 
indicated by arrors: {New 
language <4). Deleted language is 
indicated by brackets [deleted 
language J. 


»§ 802.35 Acquisitions by employee 
trusts. 

An acquisition of voting securities 
shall be exempt from the notification 
requirements of the act if: 

(a) The securities are acquired by a 
trust that meets the qualifications of 
section 401 of the Internal Revenue 
Code; 

(b) The trust is controlled by a person 
that employs the beneficiaries of the 
trust; and, 

(c) The voting securities acquired are 
those of that person or an entity within 
that person. 
$801.15 Aggregation of voting securities 
and assets the acquisition of which was 
exempt. 

(a) * 2 

(2) Sections »802.2{b), <« 202.6{b){1), 
802.8, 802.31, » 802.35, <«802.59{a){1), 
802.51(a){1), 802.63 and 802.70. 

‘ (b) Assets or voting securities the 
acquisitions of which was exempt at the 
time of acquisition (or would have been 
exempt, had the Act and these rules 
been in effect), or the present 
acquisition of which is exempt, under 
section 7A{c}(9) and §§ s»802.2{a), 
802.3, <4 802.50{a)(2}, 802.50{b}, 802.51{b) 
and 802.64 unless the limitations 
contained in section 7A{c}{9} >t these 
sections do not apply or as a result of 
the acquisition would be exceeded, in 
which case the assets or voting 
securities so acquired will be held; and 


* * 


* * 


8. Section 802.70(b) Acquisitions 
Subject to Prior Approval 


The Commission proposes to 
paragraph {b) of § 802.70. Sune {b) 
exempts from the notification and 
waiting requirements of the act certain 
acquisitions that require prior approval 
by the Federal Trade Commission or by 
a federal court. Although the principle of 
this rule is sound—to eliminate 
duplicative notification requirements— 
the practical effects can be troubleseme 
to both the enforcement agencies and 
the parties subject to an order. This rule, 
which is applicable to only a few 
transactions each year, can in — 
instances reduce the opportunity for 
premerger review of acquisitions. At the 
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same time the automatic exemption can 
create a barrier to voluntary settlements 
of antitrust actions where companies 
would prefer to have their future 
acquisition in other markets subject to 
the normal premerger procedures rather 
than the extraordinary procedures of an 
order. As a consequence the 
Commission believes the administration 
of the premerger program would be 
better served by eliminating the 
exemption. 

Section 802.70(b) exempts an entire 
acquisition from the requirements of the 
act if, pursuant to an order entered in an 
action brought by the Federal! Trade 
Commission or the Department of 
Justice, the acquiring person is required 
to obtain approval of the Federal Trade 
Commission or a federal court prior to 
making an acquisition. If the transaction 
must receive approval (typically after an 
opportunity for public comment), then a 
separate review of the acquisition under 
the premerger program is unnecessary. 
However, it is not certain that the court 
or the Federal Trade Commission will 
evaluate the potential anticompetitive 
effects of all portions of an acquisition 
under the authority of the order. 
Consider, for example, a diversified 
company engaged in both lumber and 
cement businesses. As a result of 
acquisitions in the cement business, 
such a company might become subject 
to a prior approval order requiring it to 
submit all future cement acquisitions for 
review. Although all such acquisitions 
would be reviewed, the company—if 
proposing a cement and lumber 
acquisition—might argue that the 
authority of a court order extends only 
to that portion of the acquisition that 
has a competitive effect on the cement 
industry. Even without accepting this 
limited view of its authority, a court 
might, as a matter of judicial economy, 
confine its review of the cement and 
lumber acquisition under the order to 
determining that the transaction does 
not reduce competition in the cement 
industry. In such circumstances, the 
combined effect of the exemption and 
the limited review would be to 
eliminate, for the lumber portion of the 
acquisition, the procedural advantages 
afforded by the Hart-Scott-Rodino act 
and by the judicial order. That result 
seems entirely inappropriate for the 
effective enforcement of the antitrust 
laws. 

Nevertheless, the antitrust 
enforcement agencies have insisted on 
their authority to review all portions of a 
transaction, under a prior review order, 
not merely those portions relevant to the 
order. This insistence can be an obstacle 
to obtaining consensual orders with 


companies because of the public 
disclosure procedures that are a part of 
prior review orders.The agencies insist 
that they must review all portions under 
the order because § 802.70(b) can 
automatically deprive them of authority 
to review, using routine premerger 
procedures, any portion of a transaction 
that is subject to a prior review order. 
Review under an order typically 
requires the person requesting approval 
to piace on the public record business 
information demonstrating that the 
acquisition is not anticompetitive 
(unless the acquiring person can show a 
specific need for confidentiality). Thus, 
in the example from the previous 
paragraph, the diversified company 
would be required to disclose 
information about the lumber, as well as 
the cement, business. The prospect of 
broad disclosures of business 
information can provoke a company 
unnecessarily to resist an order settling 
an antitrust matter. In contrast privacy 
is required for documents and 
information filed in a routine premerger 
notification. A procedure that does not 
require public disclosure of unrelated 
portions of transactions could facilitate 
reaching agreement on the terms of prior 
review orders. 

Two approaches to this problem have 
been considered: (1) To require 
redundant prior notifications under the 
order and the premerger notification 
program, or (2) to require separate 
notifications for different portions of an 
acquisition—those that will be reviewed 
within the terms of the order and those 
that will be reviewed under routine 
premerger notification procedues. The 
latter resolution, although logically 
superior, could require extremely 
complex definitions to include all 
transactions that might be relevant to 
the order. Such definitions could result 
in some transactions being placed in the 
wrong category and quite possibly 
would result in others not being 
adequately reported under either 
procedure. 

Because the overall burden of 
duplicate filings is small (fewer than a 
dozen transactions were exempt from 
premerger notification requirements 
under § 802.70(b) in 1984), the 
Commission believes the administration 
of the notification program and the 
enforcement of the antitrust laws will be 
enhanced by eliminating the exemption 
contained in § 802.70(b). 

These considerations do not apply to 
divestitures subject to prior approval 
because in those orders the Federal 
Trade Commission or a federal court 
will have identified the transfers of 
assets that are relevant to those orders. 
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There is, therefore, no reason to delete 
the exemption in § 802.70{a) for 
divestitures pursuant to orders. 

I. Accordingly the Commission 
proposes to amend § 802.70 to delete 
paragraph (b) and restructure the 
remaining portions of the section as set 
forth below. Deleted language is 
indicated by brackets: [deleted 
languageJ. ~ 


§ 602.70 Acquisitions subject to order. 

An acquisition shall be exempt from 
the requirements of the act if [: 

(a)] The voting securities or assets 
are to be acquired from an entity 
ordered to divest such voting securities 
or assets by order of the Federal Trade 
Commission or of any Federal court in 
an action brought by the Federal Trade 
Commission or the Department of 
Justice [; or 

(b) The acquiring person or entity is 
subject to an order of the Federal Trade 
Commission or of any Federal court in 
an action brought by the Federal Trade 
Commission or the Department of 
Justice, requiring prior approval of such 
acquisition by the Federal Trade 
Commission, such court, or the 
Department of Justice, and such 
approval has been obtainedJ. 


9. Section 803.5 Affidavit Requirements 
of the Acquiring Persons 


The Commission proposes to modify 
the notice requirement in § 803.5(a). This 
rule requires an acquiring person in 
transactions subject to § 801.30 (tender 
offers, open market purchases and other 
acquisitions of stock from persons other 
than the issuer) to submit with its 
Notification and Report Form an 
affidavit attesting that the issuer has 
received the notice required by 
§ 803.5(a). When first promulgated, the 
rule required the acquiring peron to 
disclose in the notice to the issuer, 
among other things, the identity of the 
acquiring person and the number of 
securities of each class to be acquired. 
Because some acquiring persons could 
not state their intentions in terms of 
numbers of securities to be acquired, the 
Commission, by formal interpretation on 
December 28, 1978, permitted such 
persons to state instead which of the 
reporting thresholds of § 801.1(h) they 
intended to meet or exceed. The original 
rule still can be inadequate in some 
circumstances. It does not require the 
acquiring person to state how many 
securities will be held as a result of an 
acquisition, only how many shares are 
to be acquired; thus the acquired person 
does not always have a basis for 
determining if the acquisition will 
require it to file a notification. 
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The Commission now proposes to 
incorporate the 1978 formal 
interpretation in its rules, to alter the 
rule to require the acquiring person to 
state the number of voting securities 
that would be held as a result of the 
acquisition and to describe the wording 
that the Commission will consider to be 
adequate notice of an intention to make 
a reportable acquisition. In addition the 
Commission proposes to establish a 
similar affidavit requirement for owners 
of acquisition vehicles who are required 
to report transactions pursuant to 
proposed § 801.5. 

Affidavits in § 801.30 Transactions 

In view of some disputes about what 
constitutes an adequate notice under 
paragraph (a), the Commission takes 
this opportunity to clarify the purposes 
and meaning of that rule. The notice 
procedure serves two related purposes: 
to inform the issuer of its obligation to 
file the notification required by the act 
and to provide the issuer and the 
antitrust agencies with evidence that the 
acquiring person seriously intends to 
consummate the transaction. 

To Inform the Acquired Person 


The principal purpose of § 803.5{a) is 
to inform the issuer of its obligation to 
file a Notification and Report Form with 
the antitrust enforcement agencies. In 
the transactions covered by this rule, 
voting securities are to be acquired from 
persons other than the business entity 
that issued the securities (or an entity 
within the same person as the issuer); 
thus the issuer has no reason to know 
that some or all of its shares are being 
acquired. Section 803.5{a) cures this by 
requiring the acquiring person to serve 
the notice before filing its notification. 

The amendments to § 803.5({a) require 
the acquiring person to include in its 
notice information on which the 
acquired person can determine its 
obligation to file a notification. As 
originally promulgated the rule did not 
fully meet this objective because it 
required that the acquiring person state 
only the number of voting securities it 
intended to acquire. The obligation to 
file notifications rests, however, on the 
total value or the total percentage of 
voting securities held as a result of the 
acquisition. The formal interpretation 
resolved this problem in the case of a 
notice from a person who could not 
determine the number of securities it 
intended to acquire by requiring it to 
state which of the four notification 
thresholds it would cross as a result of 
the acquisition. This required the 
acquiring person to add, pursuant to 
§ 801.13{a), securities already held with 
those to be purchased to determine if 


the acquiring person would meet or 
exceed the $15 million or the 15, 25, or 50 
percent of voting securities thresholds of 
§ 801.1(h) that trigger the notification 
process. In addition to incorporating this 
threshold option, the amendments to 

§ 803.5(a)(1){iii) would require 
equivalent information about the 
number of voting securities to be 
acquired. The proposal would delete the 
requirement that the notice include 
nonvoting securities (because they do 
not affect the notification obligation) 
and require the acquiring person to state 
the total number of voting securities that 
would be held as a result of the 
acquisition. That information will 
enable the acquired person to verify if 
the acquisition will obligate it to file a 
notification. 


Evidence of Acquiring Person's Intent 


The antitrust screening process 
initiated by the acquiring persons 
requires the expenditure of significant 
resources by the issuer and the antitrust 
agencies. The rule therefore requires 
that the acquiring person provide 
evidence that it intends to make a 
reportable transaction and is not merely 
considering the possibility of making 
one. The evidence required falls into 
three categories. 

(1) The statement that the acquiring 
person has a “good faith intention . 
to make [an] acquisition” (§ 803.5(a)(2)); 

(2) The statement of the specific 
number of securities which the person 
intends to acquire or the filing threshold 
it intends to meet or exceed 
(§ 803.5(a)(1)}(iii)); and 

(3) The communication of these and 
other facts to the acquired person 
(§ 803.5(a)(1)). 

The statement of “good faith” intent is 
but one part of the evidence the rules 
require to establish that an acquiring 
person intends to make a reportable 
acquisition. That general statement 
gains greater credibility when the 
acquiring person declares the exact 
number of securities it intends to buy or 
the filing threshold it intends to cross. 
The specificity is a greater indication of 
the ripeness or seriousness of the plan to 
acquire than a more general statement 
of an intention to acquire. 

Because the acquired person is 
entitled to be reasonably certain that a 
reportable acquistion will be made, the 
Commission proposes to narrow the 
descriptions of an acquiring person’s 
intention that it will consider as 
complying with the notice requirements 
of proposed § 803.5. The Commission 
does not accept a statement in a notice 
that the acquiring person intends to 
make an acquisition that “may exceed” 
a given reporting threshold. That 


statement does not specify a current 
intention to acquire any shares. While 
the Commission has previously allowed 
persons who state a present intent to 
make a reportable acquisition to also 
file for a higher threshold using “may 
exceed” language, proposed example 2 
makes clear the Commission will no 
longer construe “may exceed” 

as providing any notice of an intention 
to acquire voting securities. Similarly, 
language used in other public filings or 
in public offering documents may fail to 
express an intention to acquire a 
reportable quantity of voting securities 
for purposes of § 803.5{a). For instance, 
a tender offer is often made for “up to 50 
percent of the issuer’s voting securities,” 
or an SEC Form 13D will often state 
purchases of the issuer’s stock will “not 
exceed 25 percent” or will be for “not 
more than 15 percent” of the issuer's 
stock. Language such as this may be 
sufficient for compliance with the 
securities laws, but does not state with 
sufficient certainty for antitrust notice 
purposes an acquiring company’s 
intention to meet or exceed the specific 
threshold mentioned or any specific 
threshold. A statement that an acquiring 
person will acquire “up to 50 percent of 
the acquired person’s voting securities” 
does not express an intention to meet or 
exceed the 50 percent threshold. It does 
not state an intention to meet even the 
lowest notification threshold, because it 
does not express an intention to acquire 
a single share of stock. Under the terms 
of proposed § 803.5 an acquiring person 
must attach a notice that either states 
the exact number of shares to be 
acquired or declares in plain language 
that the acquiring person has a good 
faith intention to meet or exceed a 
specific notification threshold. 

The requirements of this rule should 
be easy to satisfy. Acquiring persons 
can, for instance, state that they “intend 
to acquuire at least 15 percent of X's 
voting securities” or that they intend to 
“acquire voting securities, which, when 
aggregated with voting securities of 
company X currently held, will result in 
our holding 50 percent or more of X's 
voting securities.” If an acquiring person 
cannot plainly state its intention to 
acquire a reportable quantity of shares, 
then it cannot file a Notification and 
Report Form; instead, it must wait to file 
until its intent can be stated with the 
requisite definitiveness. 

The requirement that the acquiring 
person make known to the acquired 
person the specifics of an acquisition 
plan provides a final indication of a 
serious intent to acquire. This 
requirement parallels the requirement 
that agreements to merge be executed 
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(§ 803.5(b)) and tender offers be publicly 
announced (§ 803.5({a)(2)) prior to filing a 
notification. In each case the 
seriousness of the acquiring person is 
attested to by its willingness to declare 
openly and in writing its specific 
acquisition plan. 


Affidavits in § 801.5 Transactions 


When an acquisition vehicle acquires 
either voting securities or assets the 
acquired entity may be unaware of its 
obligation to file a Notification and 
Report Form listing revenues derived 
from product markets in which the 
owners of the acquisition vehicle do 
business. To make sure that acquired 
persons become aware of their 
obligation to file notifications in 
response to filings by owners pursuant 
to § 801.5, the Commission proposes to 
add a new affidavit requirement to the 
provisions of § 803.5. The proposed new 
paragraph (c) would require owners of 
acquisition vehicles to comply with the 
terms of § 803.5{a) in § 801.30 
transactions or § 803.5(c)(3) in other 
transactions. In addition, owners must 
inform the acquired entity: that the 
acquisition is being made by an 
acquisition vehicle; that pursuant to 
§ 801.5 the owner is treated as an 
acquiring person; and the extent of the 
acquisition that is attributed to the 
acquiring person. Based on this 
information the acquired person will be 
able to determine its obligations to file 
notifications in response to those of 
owners and, in the case of non § 801.30 
transactions, to file affidavits purusant 
to § 803.5(b). 

Because acquisition vehicles are 
sometimes not fully formed until the 
time an acquisition is made proposed 
§ 803.5(c){1)(i) permits a person to file if 
it has a “good faith intention to be an 
owner at the time of the acquisition.” 
This good faith intention is tested by 
compliance with the other provisions of 
§ 803.5, paragraphs (a) and (b), and by 
communication of the intention to 
become an owner to the acquired entity. 

J. The Commission proposes to amend 
-. § 803.5 paragraph (a)(1) by revising 
subparagraph (iii); adding examples 2, 3, 
and 4, and designating the unnumbered 
example as example 1; and adding a 
new paragraph {c), as set forth below. 
New language is indicated by arrows: 
(»new language). Deleted language is 
indicated by brackets: [deleted 
language]. 

§ 803.5 Affidavits required. 

(a) (1) * * * 

(iii) The specific classes of voting [and 
nonvoting] securities of the issuer, and 
» if known,<, the number of securities 
of each such class that would be held by 


the acquiring person as a result of the 
acquisition; por, if the number is not 
known, the specific notification 
threshold that the acquiring person 
intends to meet or exceed; <¢ 


¥ * . * . 
(2):* **% 


Examplews-<: * * * 

In examples 2-4 assume that one percent of 
B's shares are valued at $15 million. 

2. Company A intends to acquire voting 
securities of Company B. A does not know 
exactly how many shares it will acquire, but 
it knows it will definitely acquire 15 percent 
and may acquire 50 percent of B's sharesa. 
“A's notice to the acquired person would 
meet the requirements of § 803.5(a)(iii) if it 
states inter alia: “Company A has a present 
good faith intention to acquire 15 percent of 
the outstanding voting securities of Company 
B and, depending on market conditions, may 
acquire up to 50 percent or more of the voting 
securities of Company “B”. The Commission 
would accept this notice only for the 15 
percent threshold. - 

3. “A” states, inter alia, that it “has a good 
faith intention to acquire 1,000,000 shares of 
Company B's voting securities.” If 1,000,000 
shares represents 23 percent of B's 
outstanding voting securities, the statement 
will be deemed a notification for the 15 
percent threshold. 

4. “A” states inter alia that it will acquire 
“up to 100 percent of the shares of B. “A"'s 
notice does not comply with § 803.5 because 
it does not state an intent to meet or exceed a 
notification threshold. “A"'s filing will be 
considered deficient within the meaning of 
§ 803.10(c)(2).<« 

* * * * * 

w(c) Section 801.5 transactions. In any 
transaction where an owner of an 
acquisition vehicle is required, pursuant 
to § 801.5, to file a notification and 
report form, the notification required by 
the act from each such owner shall 
contain an affidavit, attached to the 
front of the notification, attesting: 

(1) That the owner has communicated 
to the acquired entity in accordance 
with the procedures established by 
paragraph (a) of this section: 

(i) That it is an owner of an entity that 
proposes to make a reportable 
acquisition, or has a good faith intention 
to be an owner at the time of the 
acquisition; 

(ii) That, because the acquiring entity 
is an acquisition vehicle, the owner is 
treated by these rules as an acquiring 
person; and, 

(iii) The portion of the acquisition that 
will be treated as if made by the owner; 
and, further, 

(2) If the transaction is an acquisition 
to which’§ 801.30 applies, that the owner 
has also communicated all the 
information required by paragraph (a) of 
this section; or, 

(3) If the transaction is not an 
acquisition to which § 801.30 applies, 
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that a contract, agreement in principle or 
letter of intent to merge or acquire has 
been executed by or on behalf of the 
acquisition vehicle and that the owner 
believes that entity has a good faith 
intention to consummate the 
transaction. 


10. Section 803.9 Incorporation by 
Reference 


The Commission proposes to reduce 
the burden of filing by expanding the 
extent to which persons may 
incorporate by reference documents and 
information submitted in previous 
filings. The proposed rule would permit 
incorporation by reference in three 
situations: (1) When SEC Forms, annual 
reports and other documents submitted 
in response to items 4({a) and 4(b) of a 
prior filing are still current; (2) when a 
person has previously filed to acquire 
voting securities of the same issuer; and 
(3) when an acquiring person is filing for 
a secondary acquisition. 

The proposal strikes a balance 
between the burden on parties filing 
notifications and the obligations of the 
antitrust enforcement agencies to act 
quickly on those notifications. To 
complete an antitrust review of 
proposed transactions-within the short 
statutory deadlines, the enforcement 
agencies must have immediate access to 
the necessary documents and 
information. In the case of materials 
incorporated by reference such access 
requires adequate and conveniently 
located storage space and sufficient 
personnel to index, store, copy and 
promptly retrieve the incorporated 
material, The Commission believes that 
the proposed rule is feasible with 
existing personnel. 

The proposed rule builds upon the 
agencies' successful experience with the 
incorporation by reference rules 
established by the formal interpretations 
of April 10, 1979, and April 7, 1981, and 
by § 803.2(e) of the rules (promulgated 
July 29, 1983). It would replace those 
rules with a new, more comprehensive 
rule, proposed § 803.9. 

Paragraph (a) of the proposed rule 
specifies the circumstances in which 
incorporation by reference would be 
permitted. All of paragraph (a) is subject 
to the limitations set forth in paragraph 
(b). : 
Paragraph (a)(1) would permit a 
person to incorporate by reference 
documents previously submitted in 
response to items 4(a) and 4(b) of the 
Notification and Report Form. This 
provision would be broader than 
existing rule § 803.2(e). It would-allow 
persons to incorporate, in addition to 
annual reports, other financial 
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documents called for by item 4{b). 
Relatively modest enlargement of the 
filing and retrieval system established 
under § 803.2(e) should be sufficient to 
handle this expansion. 

Paragraph (a)(2) would permit 
documents and information to be 
incorporated by reference when a 
person acquires additional voting 
securities of the same issuer. The 
proposal would change the provisions of 
existing rule § 803.2(e) by increasing 
from 90 days to one year the period in 
which such incorporation would be 
allowed. This expansion seems 
manageable since filings for different 
thresholds of the same. issuer are 
ordinarily reviewed by the same unit . 
within the Commission, and these units 
have had few problems with existing 
§ 803.2(e). 

Paragraph (a)(3) adds a new 
procedure. It would permit acquiring 
persons in a secondary acquisition (see 
§ 801.4) to incorporate by reference 
documents or information submitted 
with, or incorporated by reference in, 
the filing for the primary acquisition. 
Again, this provision appears feasible 
because both acquisitions are generally 
reviewed by the same unit. 

Paragraph (b) would place certain 
limits on incorporation by reference. 
Although these are explained in more 
detail than in existing § 803.2(e), only 
the exclusion of cash tender offers 
represents a change from current policy. 

Paragraph (b)(1) does not permit 
incorporation by reference in a 
notification for a cash tender offer 
because the enforcement agencies are 
authorized less time to review such 
transactions. See § 803.10. It is the 
experience of the Commission that the 
agencies frequently need all of the 
shortened waiting period to review cash 
tender offers. That review could be 
hampered by adding the time required to 
retrieve, copy and distribute previously 
filed documénts or information. 

Paragraph (b)(2) would require that 
the incorporated documents or 
information still be accurate and 
current. For example, documents could 
not be incorporated in response to items 
4(a) and 4(b) unless they are the most 
recent prepared and do not refer to data 
more than fifteen months old. See 
§ 801.11(b)(2). 

Paragraph (b)(3) would require that 
the document or information have been 
submitted with a notification fora — 
transaction whose waiting period 
expired within one year of the beginning 
of the waiting period for the notification 
which incorporates documents or 
information by reference. The agencies 
keep whole filings or selected essential 
parts of them as long as the filings are 


effective. Under § 803.7 a notification is 
effective for one year after the 
expiration of the waiting period. 

Paragraph (b)}(4) would prohibit 
incorporation by reference of documents 
or information submitted with a 
notification that has been withdrawn. 
The agencies do not necessarily have 
complete copies of such filings. 

Paragraph (b}(5) similarly would not 
permit incorporation of materials that 
have been returned pursuant to § 21 of 
the Federal Trade Commission Act, 15 
U.S.C. 57b-2. Again the agencies do not 
ordinarily retain copies of all such 
materials. 

Under paragraph (b)(6) of the 
proposed rule, persons could not 
incorporate affidavits, certifications or 
notices required by § 803.5 or § 803.6, 
because these documents are unique to 
each transaction. 

Paragraph (c) discusses certain 
mechanical issues. Under this 
paragraph, parts of documents could not 
be incorporated by reference. A party 
must be able to incorporate an entire 
previous document or must submit a 
new one. Parties may, however, 
incorporate portions of non- 
documentary information if they clearly 


- and unmistakably indicate precisely 


what information is being incorporated 
by reference. 

K. Accordingly, the Commission 
proposes to remove rule § 803.2(e), 
whose provisions are included in the 
new rule, and add a new rule § 803.9 as 
set forth below. New language is 
indicated by arrows: (»new 
language). Deleted language is 
indicated by brackets: [deleted 
language]. 


§ 803.2 Instructions applicable to 
Notification and Report Form 


* * * * * 


{(e) A person filing notification may 
incorporate by reference only 
documentary materials required to be 
filed in response to item 4{a) of the 
Notification and Report Form and 
annual reports required to be filed in 
response to item 4(b), which were 
previously submitted with a filing by the 
same person and which are the most 
recent versions available; except that 
when the same parties file for a higher 
notification threshold no more than 90 
days after having made filings with 
respect to a lower threshold, each party 
may incorporate by reference in the 
subsequent filing any documents or 
information in its earlier filing provided 
that the documents and information are 
the most recent available.] 


»§ 803.9 Incorporation by reference. 

(a) A person may, subject to the 
limitations of paragraph (b) and in 
accordance with the procedures of 
paragraph (c), incorporate by reference 
documents or information it has 
submitted as part of a previous 
notification in the following 
circumstances: 

(1) In any transaction, a person 
responding to items 4{a} and 4{b) of the 
Notification and Report Form may 
incorporate by reference documents 
submitted pursuant to these items in an 
earlier notification; 

(2) In any acquisition of voting 
securities by a person who has 
previously filed notification at a lower 
threshold for an acquisition of voting 
securities of the same issuer, that person 
may incorporate by reference any 
document or information submitted 
with, or incorporated by reference in, 
the previous filing; or, 

(3) In any secondary acquisition, an 
acquiring person may incorporate by 
reference any document or information 
previously submitted with, or 
incorporated by reference in, its 
notification for the primary acquisition. 

(b) Notwithstanding paragraph (a) of 
this rule, incorporation by reference of a 
document or information shall not be 
permitted if: 

(1) The notification is for a cash 
tender offer; 

(2) The document or information is no 
longer responsive because of the 
passage of time, a change in 
circumstances, or for any other reason; 

(3) The document or information was 
submitted with a notification for a 
transaction whose waiting period 
expired more than one year before the 
beginning of the waiting period of the 
transaction: whose notification 
incorporates the document or 
information; 

(4) The document or information was 
submitted with a notification that has 
been withdrawn; 

(5) The document or information has 
been returned pursuant to a request for 
the return of documents; or 

(6) The document or information to be 
incorporated is an affidavit, certification 
or notice pursuant to § 803.5 and § 803.6 
of these rules. 

(c)(1) A person who incorporates by 
reference an entire document or 
information submitted in a prior 
notification must insert at the 
appropriate place on the Notification 
and Report Form a reference containing 
the date the information or document 
was submitted and the names of the 
acquiring and acquired persons in that 
notification. 





(2) A person who incorporates by 
reference a portion of the non- 
documentary information submitted in a 
prior notification must also 
unmistakably indicate precisely what 
information is being incorporated by 
reference, but in no case may a person 
incorporate by reference less than an 
entire document. 


Exampies: 1. Within the past year “A” filed 
a notification to acquire 15 percent of the 
voting securities of corporation B. Now “A” 
proposes to acquire 25 percent of the voting 
securities of corporation C. When “A” files 
its Notification and Report Form for the 
acquisition of C’s voting securities it may, 
under paragraph {a)(1) of this rule, 
incorporate by reference documents 
submitted in response to items 4{a) and 4(b) 
of the Notification and Report Form filed for 
the acquisition of B’s voting securities, 
provided that none of the limitations of 
paragraph (b) of the rule apply. 

2. Corporation A acquires 15 percent of the 
voting securities of corporation B after both 
“A” and “B” file Notification and Report 
Forms as required. Within one year of the 
expiration of the waiting period, “A” 
proposes to acquire additional voting 
securities of B, after which “A” will hold over 
25 percent of B's voting securities. Both “A” 
and “B” must file a Notification and Report 
Form for this acquisition. Subject to the 
limitations of paragraph {b) of this rule, both 
“A” and “B” may incorporate by reference 
any information or documents from the 
previous filing. 

3. Within the past year “A” acquired 15 
percent of the voting securities of corporation 
B. it then acquired over 50 percent of the 
voting securities of corporation C. “A”, “B”, 
and “C™ filed the required Notification and 
Report Forms. Subsequently, “A” 
discontinued manufacturing several products. 
“A” now proposes to acquire 25 percent of 
B's voting securities. In its notification for the 
acquisition of 25 percent of B's voting 
securities, “A” may not simply incorporate by 
reference its responses to items 5, 6, 7, 8 and 
9 of the Form filed for the acquisition of 15 
percent of B's voting securities. Under 
paragraph (b)(2) of the rule “A” must, at a 
minimum, amend its response to item 5 by 
deleting the revenues and product codes 
applicable to the discontinued products. In 
addition, to reflect the acquisition of C, “A” 
must make the appropriate additions to items 
5, 6, 7, 8 and 9. 

4. “A” proposes to acquire 50 percent of the 
voting securities of corporation C and files a 
Notification and Report Form for this 
acquisition. C holds either more than 15 
percent or more than $15 million of the voting 
securities of corporations D, E, and F. Under 
§ 801.4 of these rules, “A” must file 
Notification and Report Forms for the 
secondary acquisition of the voting securities 
of corporations D, E, and F. in these Forms, 
“A” may incorporate by reference, subject to 
the limitations in paragraph (b), any 
document or information submitted with its 
filing for 50 percent of the voting securities of 
C. Notices, affidavits and certifications, 
however, must be separately executed for 


every acquisition for which a Notification 
and Report Form is filed. 

5. “A"'s waiting period to acquire 15 
percent of the voting securities of corporation 
X expired fourteen months ago. Six months 
later, that is eight months ago, “A” filed 
notification to acquire 15 percent of the 
voting securities of corporation B. “A” now 
proposes to acquire 25 percent of the voting 
securities of B. In its notification to acquire 15 
percent of the voting securities of B, “A” 
responded to items 4{a) and 4{b) by 
incorporating the documents which it 
submitted with its filing for the voting 
securities of X. “A” cannot incorporate these 
documents in its notification for 25 percent of 
the voting securities of B, since the 
documents were submitted with its filing 
whose waiting period expired more than one 
year ago. As in example 2, however, subject 
to the limitations of paragraph {b) of this 
rules, “A” may incorporate by reference any 
other information and documents submitted 
with the notification for 15 percent of the 
voting securities of B.< 


11. Section 803.10(a) Running of Time 
in § 801.40 Transactions 


The Commission proposes to amend 
§ 803.10{a), which determines when the 
waiting period begins for transactions 
covered by the act and rules. The 
current rule does not make completely 
clear when the waiting period begins in 
connection with the formation of a joint 
venture or other corporation {hereinafter 
“joint venture”) subject to § 801.40 of the 
premerger rules. The Commission's staff 
has consistently taken the position that 
the waiting period does not begin until 
all venturers who are required to file 
have done so. It is possible, however, to 
read the rule to permit each individual 
venturer'’s waiting period to begin as 
soon as that venturer files. 

This latter interpretation could 
hamper review of joint ventures by the 
antitrust agencies. Separate waiting 
periods for individual venturers would 
mean that in some instances one 
venturer’s waiting period might expire 
before another venturer's filing alerted 
the antitrust agencies to the need to 
issue requests for additional information 
to all venturers. To avoid this result, the 
Commission proposes to amend 
§ 803.10{a) to state explicitly that in the 
case of acquisitions covered by § 801.40, 
the waiting period begins when all 
parties required to file a notification 
have done so. 

Although the Commission is 
persuaded of the value of changing the 
language in the rule, the Commission 
believes that its staff has correctly 
interpreted the existing rule and it 
rejects the arguments to the contrary 
based on the language of that rule. 
Section 803.10 currently provides, in 
relevant part, that the waiting period for 
all acquisitions, other than those subject 


Federal Register / Vol. 50, No. 185 / Tuesday, September 24, 1985 / Proposed Rules 


to § 601.30, begins on the “date of 
receipt of the notification . . . from: 

. . . all persons required by the act and 
these rules to file notification.” Although 
this language suggests, and the 
Commission staff has consistently _ 
stated, that the waiting period begins 
only when all venturers required to file 
have done so, a few parties have argued 
that another interpretation is possible. 
They assert that the “all persons” 
language of § 803.10 refers only to those 
persons required to file notification in 
connection with a particular acquisition. 
They note, in addition, that § 801.40 and 
the Statement of Basis and Purpose treat 
each individual venturer’s acquisition of 
stock of the joint venture corporation as 
a discrete acquisition for some purposes. 
Since in such an acquisition only the 
venturer is required to file (the joint 
venture itself need not file), they 
contend that the “all persons” 
requirement is satisfied whenever an 
individual venturer files notification. 
Thus, according to the argument, each 
venturer’s waiting period begins as soon 
as it files its notification. 

While this argument has support in 
some language of the rules, it is not 
consistent with the antitrust 
enforcement agencies’ need to conduct 
an analysis of the competitive 
relationships among the persons forming 
the joint venture corporation. As the 
Statement of Basis and Purpose to 
§ 802,41 notes, “it is the combination of 
the persons that form the new entity 
(and not the new entity standing alone) 
that presents antitrust issues when a 
new corporation is formed . . . .” 43 FR 
33496 (July 31, 1978). Accordingly, to 
ensure that the enforcement agencies 
have the opportunity to evaluate the 
competitive relationships among all the 
venturers required to file, the agencies 
must be able to review all their 
notifications at the same time. For this 
reason, the Commission staff has 
consistently maintained that the waiting 
period for acquisitions subject to 
§ 801.40 begins when all acquiring 
persons that are required to report to 
report have done so. 

Furthermore, contrary to arguments 
by private persons the rules do not 
always treat the formation of a joint 
venture as a series of isolated 
acquisitions. Rather, for some purposes, 
the rules treat the formation of a joint 
venture as a single transaction. For 
instance, whether a particular venturer 
meets the size-of-person test ina 
§ 801.40 transaction is determined not 
only on the basis of its size and the size 
of the joint venture corporation, but also 
by the size of the other venturers. See 
§ 801.40{b). Similarly, the rules require 
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the venturers, but not the joint venture 
corporation itself, to file notification. 
This approach also indicates that it is 
the relationships among the venturers 
rather than the relationships between 
each individual venturer and the joint 
venture that are of likely competitive 
significance. Consequently, the 
Statement of Basis and Purpose 
indicates taht it is “the parents of the 
new corporation [who] will provide the 
information necessary to evaluate the 
competitive impact of the combination.” 
43 FR 33496 (July 31, 1978). Thus, while 
the rules treat each acquisition of stock 
of the joint venture as a discrete 
acquisition for some purposes, the rules 
also treat the formation of a joint 
venture as a single transaction for other 
purposes, Accordingly, there has been 
ample support for the staff 
interpretation that the existing “all 
persons” language in § 801.10(b) 
requires all contributors to a joint 
venture to file their notifications before 
the waiting period begins. Nevertheless, 
to avoid any possible ambiguity the 
Commission proposes to amend the rule 
to make this requirement explicit. 

If this change is made, the 
Commission does not see any need to 
amend either § 803.10(b), which explains 
when the waiting period ends, or 
§ 803.20{c), which sets out the rules for 
an extended waiting period. The 
application of those sections to 
acquisitions subject to § 801.40 should 
be clear once the meaning of § 801.10(a) 
becomes indisputable. For example, it 
should be clear that for acquisitions 
subject to § 801.40 in which a request for 
additional information is issued, the 
extended waiting period begins on the 
date the additional information or 
documentary materials requested is 
received from all contributors to the 
joint venture corporation who received a 
request. 

L. The Commission proposes to revise 
§ 803.10(a) by redesignating the present 
paragraph (a)(2) as (a)(3) and by adding 
a new paragraph (a)(2), as set forth 
below. New language is indicated by 
arrows: (m new language). 


$803.10 Running of time. 

(a) se * t 

(2) » In the case of the formation of a 
joint venture or other corporation 
covered by § 801.40, all persons 
contributing to the formation of the joint 
venture or other corporation that are 
required by the act and these rules to 
file a notification; 

(3)<4 In the case of ail other 
acquisitions, all persons required by the 
act and these rules to file notification. 


* * _* x * 


12. The Premerger Notification and 
Report Form 


The Commission proposes to simplify 
the Premerger Notification and Report 
Form. The seven changes described 
below are the product of both the 
comments of interested parties and our 
own review. We believe each change 
will reduce the burden of the Form 
without hampering the agencies’ 
evaluation of reported transactions. 

The Commission welcomes 
suggestions for additional changes and 
comments addressing two generic 
issues: (1) Whether the Form calls for 
information that companies have 
normally already collected; and (2) 
whether the Form asks for data in the 
way companies normally keep it. 
Although much of the Form has been 
designed to use information on hand, the 
Commission would be interested in 
further opportunities to do so. 


a. Description of Transaction 


The Commission proposes to 
consolidate into one question the three 
items [2(a)-{c)] which request a 
description of the transaction. At 
present, item 2 (a) asks for the names 
and addresses of the parties to the 
acquisition, a description of the assets 
or voting securities to be acquired, the 
consideration to be received from each 
party and, if the acquisition involves a 
tender offer, the terms of the offer. Item 
2(b} calls for the scheduled 
consummation date and item 2(c} a 
description of the manner in which the 
transaction is to be carried out, 
including scheduled major events such 
as stockholder’s meetings, other 
requests for government approval or 
tender offer dates. Since parties often 
repeat information when responding to 
these items, the Commission proposes to 
combine them into one question. These 
changes should simplify the Form 
without diminishing the information 
obtained. 


Appendix to Part 803—{Amended] 


M. Accordingly, in the Appendix to 
Part 803 we propose to remove items 
2(b) and 2(c), redesignate items 2(d)-2(f) 
as items 2(b)-2(d) respectively, and 
reword the instruction for item 2(a) as 
set forth below. Here, as well as in the 
other six parts of this section, new 
language is indicated by arrows: (»new 
language). Deleted language is 
indicated by brackets: [deleted 
language]. 

Item 2(a}—Description of acquisition. 
Briefly describe the transaction. Include a list 
of the name and mailing address of each 
acquiring and acquired person, whether or 
not required to file notification, and a 
description of the assets or voting securities 
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to be acquired by and/or the consideration to 
be received by each party. » In describing the 
acquisition, include the expected dates of any 
major events required to consummate the 
transaction (e.g., stockholders’ meetings. 


~ filing of requests for approvai, other public 


filings, terminations of tender offers) and the 
scheduled consummation date of the 
transaction. 

If voting securities are to be acquired from 
a holder other than the issuer (or an entity 
included within the same person as the 
issuer) separately identify (if known) such 
holder and the issuer of the voting securities. 
Acquiring persons in tender offers should 
describe the terms of the offer. 

[item 2{b}—State the scheduled 
consummation date of the transaction. 

Item 2(c}—Describe the manner in which 
the transaction is to be carried out. The 
description should include the expected dates 
of any major events required in order io 
consummate the transaction (e.g.. 
stockholders’ meetings, filing of requests for 
approval, other public filings, terminations of 
tender offers).} 


b. Description of Voting Securities to be 
Acquired 


The Commission proposes to allow 
persons who intend to acquire 100 
percent of the acquired person's voting 
securities to respond to item 2(e)} by 
stating that intent and providing the 
dollar value of the acquisition. Item 2{e) 
requires responses to eight subsections 
which elicit information about separate 
classes of voting securities and the 
amount of each that will be held by each 
acquiring person following the 
transaction. As the Statement of Basis 
and Purpose points out, the purpose of 
the detailed breakdown is to enable the 
agencies to assess the degree of control 
resulting from the acquisition. 43 FR 
33522 {July 31, 1978). Commentors have 
noted that the detailed responses are 
likely to be unnecessry if the party is 
acquiring 100 percent of the voting 
securities of a company. In this case, 
there is little doubt as to how much 
control the acquiring person will have. 
The same is true where the parties will 
merge the two companies or where two 
companies will consolidate and form a 
new company. In these instances, 
therefore, the Commission proposes to 
eliminate the detailed responses 
required by item 2(e). 

However, to enable the Commission 
to monitor compliance with.the act, 
parties would be required to give full 
responses to item 2(e) if, prior to the 
acquisition, the acquiring person would 
hold 15 percent or more than $15 million 
of the acquired person's voting 
securities, Since holdings of this 
magnitude would normally require a 
filing, disclosure of this information in 
item 2(e) will alert the agencies to the 
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fact that the purchaser believed that the 
prior purchases were exempted by the 
act or rules. The agencies may 
independently evaluate whether aa 
exemption applied. 

N. Accordingly, the Commission 
proposes to revise the instruction for 
newly redesignated item 2{d) as follows: 

Item 2{d)— Voting securities to be acquired. 
Furnish the following information separately 
for each issuer whose voting securilies will 
be acquired in the acquisition ». If the 
acquiring person does not currently hold 15 
percent or more than $15 million worth of the 
voting securities of the acquired person or 
any entity included within the person. and if 
either the acquiring person will, as a result of 
the acquisition, hold 100 percent of the voting 
securities of the acquired issuer or the 
acquisition is a merger or consolidation {see 
§ 801.2(d}}. then the parties may so state and 
give the total dollar value of the transaction 
instead of responding to items 2(e}{i}- 
2{eh viii) <<: 

c. Index to Ancillary Documents 


The Commission proposes to delete 
item 2{f){ii) which asks for an index of 
ancillary documents related to the 
agreement. such as those relating to 
personnel matters {e.g., union contracts 
and employment agreements). third- 
party financing agreements, leases, 
subleases and documents related to the 
transfer of realty. The Statement of 
Basis and Purpose states that the index 
“will permit the agencies to identify 
particular documents in a second 
request.” 43 FR 33523 (July 31, 1978). 

In the Cemmission's experience, 
however, this index has not been 
necessary. Usually, the second request 
does not focus on issues related to third- 
party agreements, subleases, union 
contracts or other documents listed in 
the index. Furthermore, when this type 
of information is needed, it can be asked 
for descriptively in a second request. 
Since the index can be lengthy and time 
consuming to prepare, the Commission 
proposes to drop this item. 

O. Accordingly, the Commission 
proposes to remove item 2({f}{ii) in the 
instructions and Form: 

Citem 2(f){ii}—index to ancillary 
documents. Furnish an index containing a 
brief description sufficient to identify each 
ancillary document or class of documents 
related to this agreement, such as those 
relating to personnel matters {e.g., union 
contracts, employment agreements), third- 
party financing agreements, leases, subleases 
and other documents relating to the transfer 
of realty, or other similar documents related 
to this transaction]. 


d. List of Subsidiaries 

The Commission proposes te allow 
parties to omit from the list required by 
item 6{a) every subsidiary which has 
total assets of less than $10 million. At 


present, item 6{a) requires persons filing 
notification to provide the name and 
mailing address of each entity included 
within the person filing notification. The 
instructions give parties the option of 
not listing subsidiaries with total assets 
of less than $1 million. Some 
commentors have questioned whether a 
list of subsidiaries is at all helpful to the 
agencies in conducting their antitrust 
review. Others have asked whether the 
names of small subsidiaries are 
necessary for the agencies to conduct 
their review. One comment objected to 
the necessity of providing the 
information in the Form, suggesting 
instead that parties be allowed to 
indicate where the information is 
contained in an attachment to the Form. 

The agencies must be able to 
determine the names and addresses of 
all significant subsidiaries of the parties 
involved in the acquisition. In many 
instances, the names of the subsidiaries 
give the agencies an opportunity to 
better understand the acquisition, and 
enable the agencies to seek information 
from public sources, most of which is 
only provided by company name. The 
need for subsidiaries’ names is 
particularly compelling when the 
subsidiaries are foreign entities, since 
the SIC code information contained in 
item 5 is limited to U.S. operations. See 
§ 803.2. Without the name of the foreign 
subsidiary, information about the 
foreign operations of the party is not 
readily obtainable. On the other hand, 
the Commission recognizes that at some 
point the subsidiaries may be so small 
that even their names are unlikely to 
produce information relevant to the 
agencies’ antitrust review. The 
Commission believes that the $1 million 
cut-off provided in item 6{a) can be 
raised to $10 million without 
significantly affecting the ability of the 
agencies to review the transaction. This 
belief is, in part, based on the fact that 
items 6(b) and 6(c) currently are subject 
to a $10 million cut-off and these cut-off 
levels have not adversely affected the 
agencies’ ability to conduct their 
antitrust review. The Commission also is 
willing to allow parties to provide 
information by referencing a document 
submitted with a filing so long as the 
information provided in the attachment 
is complete, up-to-date and accurate 
(see Proposal e, infra). Filings 
referencing attachments which are not 
complete, up-to-date and accurate will 
not be deemed substantially compliant 
and the waiting period will not begin 
until the correct materials are received 
by the agencies. See § 803.10{c)(2). 

P. Accordingly, the Commission 
proposes to revise the instruction for 
item 6{a) to read: 
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litem 6{a)—Eatities within person filing 
notification. List the name and headquarters 
mailing address of each entity included 
within the person filing notification. Entities 
with total assets of less than [$1] —»$10-) 
million may be omitted. 


e. Shareholders and Holdings of Person 
Filing Notification 

The Commission proposes to allow 
documentary responses to items 6(b) 
and 6{c) consistent with the approach 
taken in item 6({a) above. 

Item 6(b) asks for a list of 
shareholders of each entity included 
within the person filing notification. 
Holders of 5 percent or more of the 
voting securities of any entity included 
within the person must be listed unless 
the entity has total assets of less than 
$10 million. Item 6{c) requires parties to 
list their minority holdings. Parties may 
omit holdings of less than 5 percent and 
holdings of issuers with total assets of 
less than $10 million. 

One comment stated that the 
Commission should permit parties to 
respond to these items by referencing to 
a document filed with the Form rather 
than including a response on the Form. 
The Commission is of the view that a 
response which references a document 
is adequate so long as the information 
contained in the document is complete, 
up-to-date and accurate. If the document 
is not complete, up-to-date and accurate 
the filing will not be deemed 
substantially compliant and the waiting 
period will not begin until the corrected 
materials are filed with both agencies. 

Q. Accordingly the Commission 
proposes to revise the language in the 
instructions under item 6 to read: 


Item 6. This Item need not be completed by 
a person filing notification only as an 
acquired person if only assets are to be 
acquired.— 
»> Persons filing notification may respond to 
Item 6 by referencing a document furnished 
with this Form if the information so 
referenced is a complete response to this item 
and is up-to-date and accurate. 


f. Geographic Information in 
Overlapping SIC Codes. 


The Commission proposes to delete 
the requirement that parties provide 
geographic information arranged by the 
state, county and city or town of 
establishments deriving revenue in 
certain overlapping SIC codes. 

At present, item 7(a) of the Form 
requires the filing person to identify 4- 
digit industry SIC codes in which it has 
knowledge or belief that it and any other 
person which is a party to the 
acquisition also derives revenue 
(usually referred to as “‘the overlapping 
code” or “a four digit overlap"). Item 
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7(c) requires the filing person to identify 
the geographic areas in which it derives 
revenue in overlapping codes. For most 
overlapping codes the filing person lists 
the states in which it derives revenue. 
Item 7(c)(iv) currently requires parties to 
provide more detailed geographic 
information for SIC major groups 52-62 
and 64-89 (see attachment 1). 

In most of these major groups it is 
necessary, for antitrust analysis, to 
determine with some specificity the 
geographic areas in which the parties 
operate. For instance, acquisitions 
involving food stores, gasoline service 
stations, hospitals, apparel and 
accessory stores, and banks require a 
more detailed breakdown of geographic 
information, since the relevant 
geographic market is often local in 
character rather than an entire state or 
region of the country. The Commission 
_ believes that acquisitions involving 
security brokers, insurance agents, 
investment offices and other businesses 
falling within certain codes can be 
adequately reviewed without the more 
specific information currently required. 
In the Commission's experience, 
acquisitions involving overlaps in 
certain codes either do not involve local 
markets or involve local markets but 
nonetheless can adequately be reviewed 
if the parties specify only the states in 
which revenue is derived. Therefore, the 
Commission proposes to change item 
7(c) to require only state by state 
information for overlaps occurring in 
SIC major groups 62, 64-67, 72, 73, 76, 79, 
and 81-89 (see attachment 2). 

R. The Commission proposes to revise 
the instruction for item 7({c)(iv) to read: 

Item 7(c)({iv)—for each 4-digit industry 
within SIC major groups [52-62 and 64-89 
(retail trade, finance, insurance other than 
insurance carriers, and real estate, and 
services] »52-61, 70, 75, 78, and 80 (retail 
trade, banking and certain services) listed 
in item 7(a) above, provide the address, 
arranged by state, county and city or town, of 
each establishment from which dollar 
revenues were derived in the most recent 
year by the person filing notification; 

Renumber the old item 7{c){v) as item 
7(c){vi); 

[item 7(c)(v)] » Item 7(c}{vi)<<« for each 4- 
digit industry within SIC major group 63 
(insurance) listed in item 7({a) above, list the 
state(s) in which the person filing notification 
is licensed to write insurance. 

Substitute a new instruction for item 
7(c){v): 

Item 7(c}(v)}—for each 4-digit industry 
within SIC major groups 62, 64-67, 72, 73, 76, 
79, and 81-89 (certain finance, insurance, and 
real estate groups and certain services) listed 
in item 7(a) above, list the states (or, if 
desired, the portion thereof) in which the 
establishments were located which derived 
revenues in the most recent year; and 


g. Prior Acquisition 


The Commission proposes to change 
item 9 of the Form by requiring the 
acquiring person to provide information 
about acquisitions made within five 
years of filing rather than the ten years 
currently required. 

At present, where both the acquiring 
and acquired person in the acquisition 
for which a notification is being filed 
derived $1 million in revenue in a 4-digit 
SIC code, the acquiring person must list 
all acquisitions which it has made over 
the last ten years in which the acquired 
person derived revenue in that same 4- 
digit SIC code. A filing person need only 
list acquisitions of more than 50 percent 
of the voting securities or assets of 
entities which had annual net sales or 
total assets greater than $10 million in 
the year prior to the acquisition. 

The purpose of item 9 if to assist the 
agencies in identifying any prior 
acquisitions by the acquiring person that 
may suggest a pattern of acquisitions in 
a particular industry by that person. See 
43 FR 33534 (July 31, 1978). Several 
comments suggested modifications of 
item 9. One comment simply suggested 
raising the $1 million cut-off to $10 
million. This suggestion was rejected 
because the agencies sometimes find 
overlaps of less than $10 million in a 
given 4-digit SIC code to be of 
competitive significance. This is 
particularly true where the parties 
compete in a small geographic area or 
where one of the parties to the 
acquisition has an extremely large share 
of a market. 

Another comment suggested that the 
ten-year period be reduced to five years. 
This suggestion would significantly 
reduce the burden because it would cut 
in half the number of years the parties 
would have to search for information 
about prior acquisitions. The 
Commission believes that this change 
can be made without adversely affecting 
the agencies’ ability to conduct a 
thorough antitrust review. The 
Commission believes that an accurate 
account of the acquiring person's 
acquisitions over the past five years will 
adequately put it on notice of possible 
trends toward concentration in the 
affected industry. 

S. Therefore, the Commission 
proposes to reword the instruction for 
item 9 to read as set forth below. 

Item 9—Previous acquisitions (to be 


completed by acquiring person)—Determine 
each 4-digit (SIC code) industry listed in Item 


_7{a) above, in which the person filing 


notification derived dollar revenues of $1 
million or more in the most recent year and in 
which either the acquired issuer derived 
revenues of $1 million or more in the most 
recent year, (or in which, in the case of the 


formation of a joint venture or other 
corporation, the joint venture or other 
corporation reasonably can be expected to 
derive dollar revenues of $1 million or more). 
or revenues of $1 million or more in the most 
recent year were attributable to the acquired 
assets. For each such 4-digit industry, list all 
acquisitions made by the person filing 
notification in the [ten] »five-« years prior 
to the date of filing of entities deriving dollar 
revenues in that 4-digit industry. List only 
acquisitions of more than 50 percent of the 
voting securities or assets of entities which 
had annual net sales or total assets greater 
than $10 million in the year prior to the 
acquisition. 


For each acquisition supply: 

(a) The name of the entity acquired; 

(b) The headquarters address of the 
entity prior to the acquisition; 

(c) Whether securities or assets were 
acquired; 

(d) The consummation date of the 
acquisition; 

(e) The annual net sales of the 
acquired entity for the year prior to the 
acquisition; 

(f) The total assets of the acquired 
entity in the year prior to the 
acquisition; and 

(g) The 4-digit (SIC code) industries 
(by number and description) identified 
above in which the acquired entity 
derived dollar revenues. 

Note.—This attachment will not appear in 
the Code of Federal Regulations. 


Attachment 1 


SIC major groups in which parties are 
currently required to provide addresses 
arranged by state, county and city or town. 
Division G. Retail Trade 
Major Group 52. Building materials, 
hardware, garden supply, and mobile 
home dealers. 

Major Group 53. General Merchandise stores. 

Major Group 54. Food stores. 

Major Group 55. Automotive dealers and 
gasoline service stations. 

Major Group 56. Apparel and accessory 
stores. 


Major Group 57. Furniture, home furnishings. 


and equipment stores. 
Major Group 58. Eating and drinking places. 
Major Group 59. Miscellaneous retail. 


Division H. Finance, Insurance and Real 
Estate 


Major Group 60. Banking. 

Major Group 61. Credit Agencies other than 
banks. 

Major Group 62. Security and commodity 
brokers, dealers, exchanges, and 
services. 

Major Group 64. Insurance agents, brokers, 
and service. 

Major Group 65. Real estate. 

Major Group 66. Combinations of real estate, 
insurance, loans, law offices. 

Major Group 67. Holding and other 
investment offices. 
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Division IL. Services 


Major Group 70. Hotels, rooming houses, 
camps, and other lodging places. 

Major Group 72. Personal services. 

Major Group 73. Business services. 

Major Group 75. Automotive repair, services, 
and garages. 

Major Group 76. Miscellaneous repair 
services. 

Major Group 78. Motion pictures. 

Major Group 79. Amusement and recreation 
services, except motion pictures. 

Major Group 80. Health services. 

Major. Group 81. Legal services. 

Major Group 82. Educational services. 

Major Group 83. Social services. 

Major Group 84. Museums, art galleries, 
botanical and zoological gardens. 

Major Group 86. Membership organizations. 

Major Group 88. Private households. 

Major Group 89. Miscellaneous services. 


Note.—This attachment will not appear in 
the Code of Federal Regulations. 


Attachment 2 


SIC major groups where, under the 
proposed revision of the Form, only state by 
state breakdowns will be required. 

Major Group 62. Security and commodity 
brokers, dealers, exchanges, and 
services. 

Major Group 64. Insurance agents, brokers, 
and services. 

Major Group 65. Real estate. 

Major Group 66. Combinations of real estate, 
insurance, loans, law offices. 

Major Group 67. Holding and other 
investment offices. 

Major Group 72. Personal services. 

Major Group 73. Business services. 

Major Group 76. Miscellaneous repair 
services. 

Major Group 79. Amusement and recreation 
services, except motion pictures. 

Major Group 81. Legal services. 

Major Group 82. Education services. 

Major Group 83. Social services. 

Major Group 84. Museums, art galleries, 
botenical and zoological gardens. 

Major Group 86. Membership organizations. 

Major Group 88. Private households. 

Major Group 89. Miscellaneous services. 


13. Changes to Conform with Prior 
Amendments to the Rules 


On November 21, 1979 and July 29, 
1983, the Commission published several 
changes in the premerger rules. See 44 
FR 66781 et seq. and 48 FR 34427 et seq. 
Our experience with those changes 
indicates that it would be helpful to 
make several amendments to the 
examples appearing elsewhere in the 
premerger rules. 

T. Therefore, the Commission 
proposes to revise example 1 to § 801.4, 
example 4 to § 801.15, example 3 to 
§ 801.30, the example to § 801.40, and 
example 1 to § 802.41, as set forth 
below. New language is indicated by 
arrows: (new language). Deleted 


language is indicated by brackets: 
(deleted language}. 


§ 801.4 Secondary acquisitions. 
. * * * . 


(b)* * * 


Examples: 1. Assume that acquiring person 
“A” proposes to acquire all the voting 
securities of corporation B. This section 
provides that the acquisition of voting 
securities of issuers held but not controlled 
by B or by any entity which B controls are 
secondary acquisitions by “A”. Thus, if B 
holds more than $15 million of the voting 
securities of corporation X (but does not 
control X), and “A” and “X” satisfy sections 
7A (a)(1) and (a)(2), “A” must file notification 
separately with respect to its secondary 
acquisition of voting securities of X. “X” must 
file notification within fifteen days »(or in 
the case of a cash tender offer, 10 days) 
after “A” files, pursuant to § 801.30. 


§ 801.15 Aggregation of voting securities 
and assets the acquisition of which was 
exempt. 


* * * * . 
(c) * ¢ 


Examples: 

4. Assume that acquiring person “B”, a 
United States person, acquired from 
corporation X two mines located abroad, and 
assume that the acquisition price was $40 
million. In the most recent year, sales in the 
United States attribytable to the mines were 
[$6] »$150-« million, and thus the 
acquisition was exempt under § 802.50(a)(2). 
Within 180 days of that acquisition, “B” seeks 
to acquire a third mine from X, to which 
United States sales of [$7] »$60- million 
were attributable in the most recent year. 
Since under § 801.13(b)(2), as a result of the 
acquisition, “B” would hold all three mines of 
X, and the [$10] »$200 million limitation 
in § 802.50{a)(2) would be exceeded, under 
paragraph (b) of this rule, “B” would hold the 
previously acquired assets for the purpose of 
the second acquisition. Therefore, as a result 
of the second acquisition, “B” would hold 
assets of X exceeding $15 million, would not 
qualify for the exemption in § 802.50{a)(2), 
and must observe the requirements of the act 
before consummating the acquisition. 


§ 801.30 Tender offers and acquisitions of 
voting securities for third parties. 


* * * * . 


(by * * * 


Examples: * * * 

3. Suppose that acquiring person “A” 
proposes to acquire 50 percent of the voting 
securities of corporation B which in turn 
owns 30 percent of the voting securities of 
corporation C. Thus “A” 's acquisition of C’s 
voting securities is a secondary acquisition 
(see § 801.4) to which this section applies 
because “A’ is acquiring C’s voting securities 
from a third party (B). Therefore, the waiting 
period with respect to “A” 's acquisition of 
C’s voting securities begins when “A” files its 
separate Notification and Report Form with 
respect to C and “C” must file within 15 days 
(or in the case of a cash tender offer, 10 


**e * 
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days) thereafter. “A” 's primary and 
secondary acquisitions of the voting 
securities of B and C are subject to separate 
waiting periods; see § 801.4. 


§ 801.40 Formation of joint venture or 
other corpora 

* * * * * 

. Example: Persons “A”, “B”, and “C” agree 
to create new corporation N, a joint venture. 
> “A”, “B", and “C” will each hold one third 
of the shares of N.<« “A” has more than $100 
million in annual net sales. “B” has more than 
$10 million in total assets » but less than $100 
million in annual net sales and total assets. 
Both “C” 's total assets and its annual net 


- sales are less than $10 million. “A”, “B”, and 


“C” are each engaged in commerce. “A” “B”, 
and “C” have agreed to make an aggregate 
initial contribution to the new entity of $6 
million in assets and » each to make 
additional contributions of [an aggregate} 
$6 million in each of the next three years. 
Under paragraph (c), the assets of the new 
corporation are [$24] »$60- million. Under 
paragraph (b), only “A” must file notification 
[and only then if} » since “A” meets [a] 
p> the criterion of section 7A(a)(3)—that is, 
LifJit will be acquiring [15 percent or $15 
million} » one third of the voting securities 
of the new entity » for $20 million. N need 
not file notification; see § 802.41. 


§ 802.41 Joint venture or other 
corporations at time of formation. 
* * * * * 

Examples: 1. Corporations A and B, each 
having sales of $100 million, each propose to 
contribute [$10] »$20 million in cash in 
exchange for 50 percent of the voting 
securities of a new corporation, N. Under this 
section, the new corporation need not file 
notification although both “A” and “B” must 
do so and observe the waiting period prior to 
receiving any voting securities of N. 


By direction of the Commission. 
Commissioner Bailey voted to seek 
public comments, but expressed serious 
reservations concerning the proposed 
large increase in certain dollar 
thresholds for transactions to be subject 
to premerger reporting. The increase 
from $25 million to $200 million would 
have eliminated eleven of twelve 
mergers in the affected category where 
investigational clearance was actually 
sought via the FTC/Justice Department 
liaison process in 1982 and 1983, and all 
three of the mergers where second 
requests were actually issued. She 
observed that while the Notice states 
none of these cases resulted in 
enforcement actions, she does not 
necessarily agree that the existing rate 
even of clearances and/or second 
requests represents the appropriate level 
of antitrust concern with the mergers at 
issue. 

Emily H. Rock, 

Secretary. 

[FR Doc: 85-22382 Filed 9-23-85; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 989 

{Docket No. F&V AO-198-A-13] 


Raisins Produced From Grapes Grown 
in California; Decision and 
Referendum Order on Proposed 
Further Amendment of the Marketing 
Agreement and Order 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This decision pertains to a 


proposed amendment of the Federal 
marketing agreement and order for 
raisins produced from grapes grown in 
California. The proposed amendment 
would (1) require handlers to pay 
certain costs in addition to the harvest 
cost when redeeming diversion 
certificates under the raisin diversion 
program (RDP); and (2) add authority to 
allow the Raisin Administrative 
Committee (Committee) to issue 
diversion certificates in an amount 
greater than the creditable fruit weight 
of the raisins produced on a particular 
production unit to an RDP participant 
agreeing to remove that production unit, 
or partial production unit, from 
production. Raisin grape vines can be 
diverted through vine removal or other 
means established by the Committee. 
The first issue would bring handlers’ 
costs for acquisition of reserve tonnage 
raisins purchased under the RDP in line 
with costs handlers pay for other 
purchases of reserve raisins. This is 
necessary to maintain consistency in 
reserve tonnage sales under the 
marketing order. The second issue 
would provide an incentive for more 
producers to use vine removal which is 
the most direct and most effective way 
of accomplishing the diversion program 
objectives. The Committee had 
proposed to make these changes through 
informal rulemaking but was advised by 
the Department that the order contained 
no authority to implement the proposal. 
Raisin producers will vote in a 
referendum to determine whether they 
favor issuance of the proposed changes. 
DATE: The representative period for 
purposes of the referendum herein 
ordered is August 1, 1984, to July 31, 
1985. 

FOR FURTHER INFORMATION CONTACT: 
Frank M. Grasberger, Acting Chief, 
Specialty Crops Branch, Fruit and 
Vegetable Division, AMS, USDA, 
Washington, D.C. 20250. Telephone (202) 
447-5053. 


SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: Notice of 
Hearing, issued September 4, 1985, and 
published September 6, 1985 (50 FR 
36436). 

This administrative action is governed 
by provisions of Sections 556 and 557 of 
Title 5 of the United States Code, and 
therefore is excluded from the 
requirements of Executive Order 12291 
and Secretary's Memorandum 1512-1. 

As stated in the notice of hearing, 
interested persons were invited to 
present evidence at the hearing on the 
probable regulatory and informational 
impacts of the proposed changes on 
small business. The Regulatory 
Flexibility Act (RFA) (Pub. L. 96-354), 
effective January 1, 1981, seeks to insure 
that, within the statutory authority of a 
program, the regulatory and information 
requirements are tailored to the size and 
nature of small businesses. A sizeable 
number of raisin producers and handlers 
could be considered small businesses 
for the purposes of the RFA. In this 
regard, testimony was presented that 
there would be no difference in the 
impact of the proposals as between 
small and large producers and handlers 
because participation in the Raisin 
Diversion Program is voluntary and a 
small entity can participate the same as 
large entity. Moreover, the proposals 
would not impose any additional 
reporting requirements on producers or 
handlers. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
businesses subject to such action in 
order that small businesses will not be 
unduly or disproportionately burdened. 
The Agricultural Marketing Agreement 
Act of 1937, however, requires the 
application of uniform rules to regulated 
handlers. Marketing orders and rules 
proposed thereunder are unique in that 
they are normally brought about through 
group action of essentially small entities 
for their own benefit. Thus, both the 
RFA and the act are usually compatible 
with respect to small business entities. 
Since many raisin producers and 
handlers are small businesses, and the 
order reflects the views and consensus 
of such small businesses, the changes 
proposed in this proceeding would 
impose no disproportionate regulatory 
burdens on any group of small entities 
within the industry. 

While marketing order No. 989 and 
the changes proposed herein impose 
certain regulations on affected 
businesses and the number of 
businesses may be substantial, any 
added burden resulting from these 
changes should not be significant when 
compared to the benefits which should 
accrue to such businesses. All entities, 
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small and large, would be treated 
equitably as a result of these changes in 
the order. Furthermore, there is'no 
practical means of exempting small 
businesses from the order and the 
regulations applicable thereto. 

It is hereby determined and certified 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 7 CFR Part 989. 


Marketing Agreements and Orders, 
Grapes, Raisins, and California. 


Preliminary Statement 


A public hearing was held September 
10, 1985, in Fresno, California on a 
proposed amendment of the marketing 
agreement and Order No. 989, both as 
amended (7 CFR Part 989; 50 FR 1830). 
The hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seg.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and orders (7 CFR Part 900). 
Notice of this hearing was published in 
the Federal Register on September 6, 
1985 (50 FR 36436). The notice contained 
the proposals submitted by the 
Committee which works with the USDA 
in administering the marketing order 
program. 


Material issues 


The material issues of record are as 
follows: 

(1) Requiring handlers to pay 
receiving, storing, fumigating, handling, 
and inspecting costs, in addition to 
harvest costs, when redeeming diversion 
certificates under the RDP. 

(2) Adding authority which would 
allow the Committee to offer diversion 
program participants, agreeing to 
remove raisin grape vines, tonnage in 
addition to that diverted. 

(3) Determining whether an 
emergency exists to warrant the 
omission of a recommended decision 
with respect to this amendatory action. 


Findings and Conclusions 


(1) The marketing agreement and 
Order No. 989 (herein collectively 
referred to as the “order”) were 
amended effective January 8, 1985 (50 
FR 1830) to authorize a voluntary Raisin 
Diversion Program (RDP). The objective 
of the RDP is to provide the raisin 
industry with a means of reducing raisin 
production by decreasing the quantity of 
grapes grown to be dried into raisins in 
order to bring the raisin supply more 
closely in line with market needs. Under 
this program, any producer diverting 
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his/her crop in accordance with the 
Committee's diversion procedures 
receives a diversion certificate. The 
producer, in turn, submits the certificate 
to handler and, in essence, is selling his/ 
her raisin crop to the handler. The 
handler pays the producer for the free 
tonnage represented by the certificate in 
accordance with the free and reserve 
percentages for the applicable crop year, 
less the harvest cost established by the 
Committee for the entire creditable fruit 
weight shown on the certificate. The 
free tonnage quantity is obtained by 
applying the appropriate free percentage 
for the crop year to that weight. 
Handlers may redeem diversion 
certificates for reserve pool raisins from 
the prior year’s production. To redeem a 
diversion certificate, a handler must 
present the certificate to the Committee 
and under current procedures pay it an 
amount equal to the harvest cost 
previously deducted by the handler from 
the producer's proceeds. However, the 
evidence of record in this proceeding is 
that if the handler is not required to pay 
certain additional costs to the 
Committee upon redemption of the 
certificate, an unstable and disorderly 
market environment and reduced 
income to reserve pool equity holders 
would result. These additional costs 
would represent the payment received 
by the handler from the Committee in 
the prior crop year pursuant to § 989.401 
for handler services and inspection 
applicable to reserve raisins. The 
testimony indicates that failure to 
include these additional costs would 
give a handler redeeming a diversion 
certificate as much as a two-cent per 
pound price benefit over handlers 
acquiring raisins directly from 
producers. This price benefit could. 
enable the handler to solicit diversion 
certificates by paying the grower an 
additional amount for the certificate, 
retain the benefit, or enable him/her to 
sell raisins for about two cents a pound 
less than the handler buying raisins 
directly from a producer. These 
alternative courses of action could give 
a handler redeeming certificates an 
unfair competitive advantage over other 
handlers in the acquisition or sales of 
raisins. It was further testified that the 
RDP was-never intended to create these 
inequities between handlers. Morever, 
including these additional costs would 
be consistent with other reserve sales to 
handlers, in which the costs for handler 
services and inspection are included in 
the sales price to handlers. In order to 
rectify inequities resulting from current 
provisions, § 989.56(d) should be 
amended to require the handler 
redeeming a diversion certificate to pay 


the Committee an amount equal to the 
harvest cost it has established plus an 
amount equal to the payment for 
receiving, storing, fumigating, handling, 
and inspecting reserve tonnage raisins 
specified in § 989.401 for the entire 
tonnage represented on the diversion 
certificate. 

(2) As discussed in Material Issue (1), 
the RDP was established by the raisin 
industry to give producers the means of 
voluntarily reducing the quantity of 
grapes grown for drying in order to bring 
raisin supplies more closely in line with 
market needs. 

Under current procedures, diversion 
certificates apply to a specific 
production unit and are equal to the 
creditable fruit weight of raisins 
produced on that unit during the prior 
crop year or the last prior crop year 
eligible for diversion. While producers 
have a number of alternatives available 
for curtailing (aborting) a crop, such as 
spur pruning and crop-inhibiting sprays, 
the greatest long-term benefit of the RDP 
to the raisin industry is gained when a 
production unit is taken out of 
production. This would be the most 
direct and effective way of 
accomplishing the objectives of the RDP. 
To provide producers with an incentive 
to remove production units, it was 
proposed in the notice of hearing that 
§ 989.56(c) be amended by adding at the 
end of that paragraph the following 
phrase: ‘or such other weight as 
determined by the Committee.” 
Evidence presented at the hearing was 
that the incentive would be in the form 
of a bonus; i.e., the Committee would 
issue a diversion certificate in an 
amount greater than the creditable fruit 
weight of the raisins produced on the 
production unit to be removed from 
production. This bonus should be 
determined by the Committee and 
applied uniformly to all eligible 
applicants. Also, the testimony at the 
hearing made reference only to the 
removal (pulling) of vines as a means of 
removing a unit from production. 
However, other evidence indicated that, 
while vine removal was the only method 
discussed by the Committee it should 
have authority through informal 
rulemaking to include other methods as 
well. Also, testimony was presented that 
removal of a partial production unit 
should also be eligible for this bonus 
plan. Therefore, in order to achieve the 
Committee's objective and also provide 
it with the degree of flexibility desired, 
§ 989.56(c) should be amended by 
adding the following proviso at the end 
of that paragraph: “Provided, That, in 
the case of a production unit, or partial 
production unit, removed from 
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production through vine removal or 
other means specified by the Committee, 
it may issue a diversion certificate in an 
amount greater than the creditable fruit 
weight of the raisins produced thereon.” 
This phrase should be substituted in lieu 
of that contained in the notice of 
hearing. 

(3) Section 900.12(d) of the rules of 
practice and procedure governing 
proceedings to formulate marketing 
agreements and marketing orders (7 CFR 
Part 900) authorizes the Secretary to 
omit issuing a recommended decision 
and the opportunity to file exceptions 
thereto when he determines on the basis 
of the hearing record that due and 
timely execution of his function 
imperatively and unavoidably requires 
such omission. 

Testimony was presented at the 
hearing that the referendum activity and 
results must be completed no later than 
October 1, 1985, to allow the Committee 
to proceed with its marketing policy 
actions applicable to the 1985-86 crop 
year. 

Moreover, the rules and regulations 
implementing the RDP require the 
Committee to issue diversion certificates 
to approved applicants by October 5 
who have removed grapes in 
accordance with the RDP. Upon 
issuance of those certificates by the 
Committee to producers, certain rights 
will be vested in those producers. As 
indicated in Material Issue (1), a 
producer submitting a diversion 
certificate to a handler in essence is 
selling his/her raisin crop to the handler. 
Delaying the submission of such 
certificates to handlers would delay 
payment to producers. Moreover, 
submission of diversion certificates to 
handlers vests certain rights with 
handlers, and these cannot be abridged. 

In view of all of the foregoing, it is 
hereby determined that on the basis of 
the hearing record, that due and timely 
execution of the Secretary's functions 
imperatively and unavoidably requires 
the omission of a recommended decision 
and the opportunity to file exceptions 
thereto. Issuance of a recommended 
decision, including opportunity to file 
exceptions thereto, would delay 
amendment of the order by at least four 
weeks. 


Rulings on briefs of interested persons 
No briefs were received during the 

period for filing briefs. 

General Findings 


Upon the basis of the record, it is 
found that: (1) The findings hereinafter 
set forth are supplementary, and in 


_addition, to the previous findings and 
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determinations which were made in 
connection with the issuance of the - 
marketing agreement and order and 
each previously issued amendment 
thereto. Except the findings as to the 
base period for parity computation, and 
except insofar as such findings and 
determinations ‘may be in conflict with 
the findings and determinations set forth 
herein, all of said prior findings and 
determinations are hereby ratified and 
affirmed; 

(2) The marketing agreement and 
order, as amended, and as hereby 
proposed to be further amended, and all 
of the terms and conditions thereof, will 
tend to effectuate the declared policy of 
the act: 

(3) The marketing agreement and 
order, as amended, and as hereby 
proposed to be further amended, 
regulate the handling of raisins 
produced from grapes grown in the 
production area in the same manner as, 
and are applicable only to persons in the 
respective classes of commercial and 
industrial activity specified in, the 
marketing agreement and order upon 
which hearings have been held; 

(4) The marketing agreement and 
order, as amended, and as hereby 
proposed to be further amended, are 
limited in their application to the 
smallest regional preduction area which 
is practicable, consistent with carrying 
out the declared policy of the act, and 
the issuance of several orders applicable 
to subdivisions of the production area 
-would not effectively carry out the 
declared policy of the act; 

(5) There are no differences in the 
production and marketing of raisins 
produced from grapes grown in the 
production area which make necessary 
different terms and provisions 
applicable to different parts of such 
area; and 

(6) All handling of raisins produced 
from grapes grown in the production 
area as defined in the marketing 
agreement and order, as amended, and 
as hereby proposed to be further 
amended, is in the current of interstate 
or foreign commerce or directly burdens, 
obstructs, or affects such commerce. 
Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents entitled, 
respectively, “Marketing Agreement, as 
Amended, Regulating the Handling of 
Raisins Produced From Grapes Grown 
in California”, and “Order Amending 
the Order, as Amended, Regulating the 
Handling of Raisins Produced From 
Grapes Grown in California”, which 
have been decided upon as the detailed 
and appropriate means of effectuating 
‘the foregoing conclusions. 


It is hereby ordered, That this entire 
decision, except the annexed marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
annexed order which is published with 
the decision. 


Referendum Order 


It is hereby directed that a referendum 
be conducted in accordance with the 
procedure for the conduct of referenda 
(7 CFR 900.400 et seg.), to determine 
whether the issuance of the annexed 
order as amended and as hereby 
proposed to be further amended, 
regulating the handling of raisins 
produced from grapes grown in 
California, is approved or favored by 
producers, as defined under the terms of 
the order, who during the representative 
period were engaged in the production 
of the regulated commodity for market. 

The representative period for the 
conduct of such referendum is 
determined to be August 1, 1984, to July 
31, 1985. 

The agents of the Secretary to conduct 
such referendum are hereby designated 
to be Richard Van Diest and Frank M. 
Grasberger, Fruit and Vegetable 
Division, AMS, U.S. Department of 
Agriculture. 

Signed at Washington, D.C. on September 
20, 1985. 

Raymond D. Lett, 
Assistant Secretary, Marketing & Inspection 
Services. 


Order' Amending the Order, as 
Amended, Regulating the Handling of 
Raisins Produced From Grapes Grown 
in California 

Findings and Determinations 


The findings and determinations 
hereinafter set forth are supplementary 
and in addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto. Except the 
findings as to the base period for parity 
computation, and except insofar as such 
findings and determinations may be in 
conflict with the findings and 
determinations set forth herein, all of 
said prior findings and determinations 
are hereby ratified and affirmed. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 


‘This order shall not become effective unless and 
until the requirements of § 900.14 of the rules of 
practice and procedure governing proceedings to 
formulate marketing agreements and marketing 
orders have been met. 
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Agreement Act of 1937, as amended (7 
U.S.C. 601 ef seq.}., and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900}, a public hearing was held 
upon a proposed amendment of the 
marketing agreement, as amended, and 
Order No. 989, as amended (7 CFR Part 
999), regulating the handling of raisins 
produced from grapes grown in 
California. 

Upon the basis of the record it is 
found that: 

(1) The order, as amended, and as 
hereby further amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of the 
act; 

(2) The order, as amended, and as 
hereby further amended, regulates the 
handling of raisins produced from 
grapes grown in the production area in 
the same manner as, and is applicable 
only to persons in the respective classes 
of commercial and industrial activity . 
specified in, the marketing agreement 
and order upon which hearings have 
been held; 

(3) The order, as amended, and as 
hereby further amended, is limited in its 
application to the smallest regional 
production area which is practicable, 
consistent with carrying out the 
declared policy of the act, and the 
issuance of several orders applicable to 
subdivisions of the production area 
would not effectively carry out the 
declared policy of the act; 

(4) There are no differences in the 
production and marketing of raisins 
produced from grapes grown in the 
production area which make necessary 
different terms and provisions 
applicable to different parts of such 
area; and 

(5) All handling of raisins produced 
from grapes grown in the production 
area is in the current of interstate or 
foreign commerce or directly burdens, 
obstructs, or affects such commerce. 


Order Relative to Handling 


It is therefore ordered, that on and 
after the effective date hereof, the 
handling of raisins produced from 
grapes grown in California shall be in 
conformity to and in compliance with 
the terms and conditions of the said 
order, as hereby amended, as follows: 


PART 989—{ AMENDED] 


1. The authority citation for 7 CFR 
Part 989 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 
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2. Section 989.56(c) is revised to read 
as follows: 
§ 989.56 Raisin diversion program. 


* * * * 


(c) Issuance of diversion certificates. 
After the Committee announces a raisin 
diversion program, any producer may 
divert grapes of his/her own production 
and receive from the Committee a 
diversion certificate in accordance with 
the applicable rules and regulations. 
Such certificates only may be submitted 
by producers to handlers in accordance 
with applicable rules and regulations. 
Diversion certificates issued by the 
Committee shall apply to a specific 
production unit and shall be equal to the 


creditable fruit weight of such raisins 
produced on such unit during the prior 
crop year or the last prior crop year 
eligible for such diversion: Provided: 
That, in the case of a production unit, or 
partial production unit, removed from 
production through vine removal or 
other means established by the 
Committee, it may issue a diversion 
certificate in an amount greater than the 
creditable fruit weight of the raisins 
produced thereon. 

3. Section 989.56(d) is revised to read 
as follows: 

(d) Redemption of diversion 
certificates. Handlers may redeem 
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diversion certificates for reserve pool 
raisins. To redeem a certificate, a 
handler must present the diversion 
certificate to the Committee and pay the 
Committee an amount equal to the 
harvest cost it has established, plus an 
amount equal to the payment for 
receiving, storing, fumigating, handling, 
and inspecting reserve tonnage raisins 
specified in § 989.401 for the entire 
tonnage represented on the diversion 
certificate. Upon receipt of the diversion 
certificate, the Committee shall note on 
the certificate that it is cancelled. 


* * © * 


[FR Doc. 85-22976 Filed 9-23-85; 10:54 am] 
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